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ACCIOENT Wang 


Actual page size 6 x 9 inches— 40 pages —color throughout 


DEATH BEGINS AT 4o! 


HE Travelers comprehensive analysis of Amer- 
ica’s automobile accident experience of 1937 is 


now available. 


This handsome booklet, now in its eighth edition, is 


available gratis to any individual or group interested in 
the prevention of automobile accidents. Profusely 
illustrated throughout its 40 pages, it tells how, why, 
where and where accidents occurred in 1937. 

Please address your request for single copies or quan- 


tities to the Publicity Department of The Travelers. 


Published in the Interest of Street and Highway Safety by 


THE TRAVELERS INSURANCE COMPANY 
HARTFORD . ‘ CONNECTICUT 
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Non STRAIGHT LINES AND A COUPLE OF QUESTIONS 


P 


\ man in Grand Rapids, Michigan, writes, “. .. is the fifth corpora- 
tion | have already formed and for which you were not considered 
as agent on account of this policy [of dealing only with lawyers | 
... And writes a corporation in Illinois, saying it has no attorney, 
“Are you not restricting your service sales by limiting your service 
to attorneys only?” 


Indeed yes: There is business in our line every day, we suppose, 
that we lose because we will not take it except through a lawyer. 
There always has been such business and always, we suppose, will be. 

Are we then—the associated Corporation Trust and System com- 
panies—sacrificing ourselves for the profession of law by refusing to 
represent a corporation except through its lawyer? The answer is in 
those straight lines at the left. They roughly represent: 


BY THE BLACK LINE A—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of corporate 
agencies which accept representation only from lawyers. 


BY THE GRAY LINE B-—Total units as of January 1, 1938, of 
such representation in the hands of corporate agencies known 
to accept representation from either lawyer or layman. 


BY THE BLACK LINE Y—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of The Corpora- 
tion Trust Company, C T Corporation System, and associated 
companies. 


BY THE GRAY LINE Z—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of all other cor- 
porate agencies. 


The simple explanation of it all is that C T Representation assures 
the law phases of a corporation’s taxes and reports coming under 
the supervision of its own lawyer...and in that way lies safety for the 
corporations, So, regardless of how many at times get the idea that 
they do not need a lawyer, reject the C T policy, and go elsewhere 
for their corporate representation, time brings change...corporate 
trouble befalls and a lawyer has to be retained ...with a lawyer 
comes a change to representation over which the lawyer will have 
supervision...and for most lawyers that means C T Representation. 


Hence the relative lengths of those straight lines. 


Are your corporation clients all C T represented? 


blished Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
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25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 


Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.50 
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Why Pay 53°° 
a Square foot for Office 
a torage & pace ! 


REDUCE unprofitable office space by storing 
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your valuable records in safe keeping within 


the concrete and steel walls of the Lincoln 


ec nae sO 


Warehouse. For a few cents aday your records 
may be guarded in fire and theft proof, individ- 
ual rooms, always accessible. Subway and ele- 
vated stations within a short walking distance 


from the Warehouse. Telephone for estimate, 


ee 


RHinelander 4-0107, no obligation. 


LINCOLN coreorarion 


1187 Third Avenue (Between 69th & 70th Sts.) New York City 





a 
— 























J 
J 
y 
i 
! 
} 
—— 























Binder Opens 
Flat Separate 
= Issues Can Be 
No Tightness Inserted or 
Ps Detached with 
argin 
Ease by Means 
No Punching # en 
of Holes in Device 
Side of Issue 














The Binder has backs of art buckram with the name AMERICAN BAR ASSOCIATION JOURNAL stamped in 
gilt letters, and presents a rather handsome appearance It can of course be used merely for current numbers or 
as a permanent binding for the volume and placed on the shelf with other books. 

We are prepared to furnish this to our members at $1.50 which is merely manufacturer's cost plus mailing 
charge. Please mail checks with order. There will be an inturval of about two weeks trom receipt of order to 
delivery. Address: 


AMERICAN BAR ASSOCIATION JOURNAL 


1140 North Dearborn Street Chicago, Illinois 
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“The publication at this time of Toulmin’s latest book, a study 
of the intricate structure of trade regulation legislation, is most 
opportune.”—Boston University Law Review. 


TRADE AGREEMENTS anp 
THE ANTI-TRUST LAWS 





“A PRACTICAL GUIDE-BOOK OF TIMELY VALUE” 


“A guide-book, designed to assist in 
avoiding the worst pitfalls in the formu- 
lation and operation of business prac- 
tices, whether adopted individually or 
by trade association agreement 
Amply documented by references to 
statutes and judicial decisions.”—Phila- 
delphia Legal Intelligencer. 
FREE to purchasers of Toulmin's book: 
DIGEST OF FEDERAL LAWS 
pertaining to 
FAIR COMPETITION IN INDUSTRY 
with Chart of Government Departments, 
Bureaus and Commissions in Charge of 
administration of these Laws. 


“A practical manual, written for the 
business man and the lawyer, to aid in 
determining what constitutes a permis- 
sible trade agreement. Covers both the 
Robinson-Patman Act and state anti- 
price discrimination legislation.”—Mich- 
igan Law Review. 


“I have just had the pleasure—and it 
was a very real one—of thoroughly read- 
ing your (book) and then putting it to 
immediate use as a check against an 
opinion I had just written concerning 
a rather far-reaching trade agreement.” 

George T. May, Jr., of the Chicago 


3ar. 


1. ‘Trade Practice Agreements: 
Trade Association Methods; Business Codes of Fair Play, etc. 
2. Industrial and Trade Agreements. 3. Anti-Trust and Price 
Discrimination Laws: including analysis of Robinson-Patman 
Act. 4. Forms of Trade Agreements, etc. 
alyses of all leading cases. 


HARRY AUBREY TOULMIN, JR. 
of Toulmin & Toulmin, Dayton, Ohio 


Trade Practice Submittals ; 


5. Exhaustive An- 


“It succeeded, more than any other pre- 
vious publication, in interpreting for me 
as a layman, the laws as applied to 
everyday business problems.”—Mr. C. 
W. Dempsey, Vice President and Comp- 
troller, The Liquid Carbonic Corp. 


“The material in this volume should be 
of real value to instructors and students 
in courses in trade regulation, as well 
as to business executives and their attor- 
neys, for in this work the author at- 
tempts to tie the legal rules involved in 
trade regulation into the organization 
of the industrial codes.”—Prof. Henry 
A. Shinn, University of Georgia—Uni- 
versity of Pennsylvania Law Review. 


Price $7.50 a copy prepaid. We will be pleased to send you a copy at once for § DAYS’ FREE EXAMINATION. 


THE W.H. ANDERSON CO., Dept. AB, 524 Main St., CINCINNATI, OHIO 
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for 
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some agtet Of Value to 
YOU 
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C] | “PROFITS TO 
YOU — Using Cor- 
poration Service Com 
pany for Organizing 


Corporations in Dela 
ware.” 














“Digest of Delaware 
Corporation Law 


OU can profit by a com- yours for the asking. Tear 
plete knowledge of the out this ad — checking the 
advantages of organizing cor- booklets you desire, and mail a be og 
porations under the Delaware to Corporation Service Com- ware Corporation Law.” 
Law, and the efficient services pany, Delaware Trust Build- a “Forms for Organ- 
offered by Corporation Service ing, Wilmington, Dela- fiat pielawere Cor- 
- — 


OO 
















Company. ware. The booklets 
The four valuable descrip- _ will be sent to you 
tive booklets shown above are by return mail. 


Corporation Service Company 
Delaware Trust Building Wilmington, Delaware 
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Any Kind of Court What type of court bond do you re- 
Bond Without Delay quire? The U.S. F. & G. organization 
offers almost every conceivable type 
—Anywhere of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F. &G. agent with power to issue 
court bonds and other judicial bonds 

at a moment’s notice. 


WO So18 & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 





pes a 
h chs affliated 


we; 
: with which affilia 
B&G PURE | 
Originators of the Slogan: 9¢ °) 
“Consult your Agent or FIDELITY & GUARANTY FIRE CORPORATION 
Broker as you would your | 
Q Doctor or Lawyer” Home Office BALTIMORE y, 
—_—— ———— . —— ——————— = . — 
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Burglars May Break In 


BUT. « « a Residence Bur- 


glary policy written by an American 
Surety or New York Casualty 
representative covers their home for 
household goods and personal prop- 
erty of every description. 

Under the ‘‘permissible vacancy”’ 
clause of the policy, this family may 
be away for as long as six months 
and still enjoy the broad protec- 
tive benefits of residence burglary 
insurance. 

It is worth many times the small 
premium for householders to know 
that they will be paid for loss through 
burglary, while away from home for 
a limited or protracted period. 


American Surety 


COMPANY 


New York Casualty 


COMPANY 
HOME OFFICES: NEW YORK 


ORIGINATORS OF THE DISCOVERY BOND 
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There Ave 
"0 F's nor But's 


concerning the 


U. S. Code Annotated 


All Titles, Chapters and Text are Identical 
with those of the Official Code of the Laws 


A citation to one is always a citation to the other 


Exhaustive Annotations cover every construction by the Courts of every 
section of the Federal Laws. 


It is in general use by Judges, Lawyers and Government Officials. 
Convenient sized volumes contain usually but a single Title. 


Cumulative Pocket Part Service is an outstanding feature. 


Let us furnish you with further details. 


West Publishing Co. Edward Thompson Co. 


50 Kellogg Blvd. 141 Willoughby St. 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


State Delegates Nominate 
Officers for 1938-39— 
Board of Governors 
Holds Meeting 


N accordat tne provi l ) 
the Constitutio1 the State Delegates 


met at Washingto1 n May 11, to act 
is a nominating | TO! officers ol the 
\ssociatio é was in attendance 
47 out of the 1 state delegates \t 
the conclus the balloting it was 
innounced that rank |. Hogan, of 
Washingto had been nominated 
for President B. Gay, of Rich 
mond, Va., f rman of the House 
of Delegate George L. Buist, of Char- 
lest a o. % | member of the Board 
¥f Governors the Fourth Circuit; 
Henry S. Bal Columbus, O., for 
member of the Board of Governors for 
the Sixt! Circuit to fill the vacancy 
aused | th ecent deat! f Hon 
Newton D. Baker Carl B. Rix of 
‘lilwaukee er of the Board of 
(;over! Seventh Circuit 
Thomas (suthrie f Des Moines, 
Viember of ft d t sovernors tor 
the Eightl uit: Harry J. Knight 
f Sunbur Secretary john H 

orhees, S&S 5s S. D Treas 
urer. The entione ere re 
ominate 

The Be ernor eld it 
ual Ma I \W ashit tor l 
May 9-13 cted the cust 1 
out é re lent Vande1 
it and vers of the Board 
xcept Mr. Fenton, who was prevented 
rom atten IIness, were present 

Reports e Gacties und Committe 
nd plan yr t ming annual meet 
ng ere ten on the agenda 
The report i tl if the vork of 
he Sect ‘ ittee t ea 
is bee terized by musual 
degree ot eftect ness and coo t 
[That of the Section of Judicial Admin 
stratio1 de SceT . one ial mention and 
marks a definite milestone in the Asso 
ciation’s movement for improvement i1 
the administration of justice 

In addition t ti general report of 
+} Sonttees < : ae ee 


its Chairman, Judge John J. Parker, 
seven committee reports cover the fol- 
lowing subjects: Administrative Agen- 
cies and Tribunals, Judicial Admini- 
stration, Simplification [mprove- 
ment of Appellate Practice, Pre-Trial 
Procedure, Suggested Improvements in 
the Law of Evidence, Trial by Jury in 
cluding Methods of Selection of Juries 


and 


and Trial Practice. \pproval was 
given to the printing of these reports so 
that they may be made available to 
every member of the Association 


The general subject of public rela 
tions was discussed and, in this connec 
tion, approval was given to the work 
now being carried on by the Committee 
on American Citizenship and The Junior 
Bar Conference. The activities of these 
groups are reported in the May issue of 
the JOURNAL. 

The Committee on 
Law, headed by 
of Harvard 
draft of a proposed act to provide for 


\dministrative 


Dean Roscoe Pound 


Law School, submitted a 
the more expeditious settlement of dis- 
the United States. Salient 
the Bill are provisions for 
notice and hearing upon proposed ad- 


putes with 


features of 


regulations de- 
statutes of the 


rules and 
implement 


ministrative 
signed to 

United States, provision for obtaining 
vhat amounts to a declaratory judg 
ment as to the validity of such proposed 
rules and regulations and provision for 
idministrative 
the decisions of an 
Report of this committee and 


and judicial reviews of 
administrative 
gency. 
consideration of 
important matters on 
the annual meeting. 


\pproval was given to arrangements 


the proposed act are 


the calendar of 


for a series of forum meetings, imme- 
diately prior to the Annual Meeting, on 
the new Federal rules of civil 
dure, with particular attention to prac- 
Conduct of a 


Meeting, 


proce- 


tical questions involved. 
Law Institute at the Annual 
under the supervision of the Section of 
Legal Education, was approved. 
Brief articles relating to these features 
of the meeting will be found elsewhere 
in this issue. The proposal to create a 
Section on Commercial 
proved, in principle. Under 


also 


Law, was ap 


the Con 


413 


stitution, new Sections may be created 
by the House of Delegates, upon rec- 
ommendation of the 
nors. The matter, therefore, now rests 
with the House for decision. 
Completion of plans for the publica- 
tion of a daily newspaper at the annual 


Joard of Gover- 


meeting was reported to the Board. It 
is contemplated that the sessions of the 
various Sections, as well as the sessions 
of the Assembly House of Dele 
gates, will be Members in 
attendance will thus be provided with 
much information not found in the 
Advance Program or in the Annual 
Report. 

The Councils of the Section of Legal 
Education and Admissions to the Rar, 
the Section of International and Com- 
parative Law, the Section of Insurance 
Law and the Junior Bar Conference 
held meetings at this time at 
Washington, most of them for the pur 


and 
reported. 


also 


pose of perfecting final details for the 
program of the Cleveland meeting. The 
Committee on Professional Ethics and 
Grievances held extended 
hearings, and so did the Special Com- 
mittee on Lists. The Committee 
on Unauthorized Practice of the 
also held a meeting. 


somewhat 


Law 
Law 


Atemdiline Lists to Be 
Published in June 


A NNOUNCEMENT that the Law 
Lists approved by the Associa- 
Lists 
will be published soon after its meeting 


in Chicago on June 11, is contained in 
statement issued by the 


tion’s Special Committee on Law 


the following 
Committee at the conclusion of the re 
cent meeting at Washington, D. ( 

“Pursuant to notice heretofore pub- 
lished, meeting of the American Bat 
\ssociation’s Special Committee on 
Law Lists was held at the Hotel May 
flower, Washington, D. C., on May 10 
and 11. 

“Numerous matters were up for con- 
sideration. The sessions were open to 
all interested in the administration of 
the Rules and Standards and many law- 
vers out of sheer interest in the subject, 
as well as representatives of law lists 
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and bar associations, were in attend 
ance, \ fine spirit of intelligent 
cooperation prevailed and tle sessions 
were altogether profitable 

“The Committee’s next meeting will 
be held at the Palmer House, Chicago, 
Illinois on June 11, 1938. Announce 
ment of the law lists approved will be 
published soon thereafter along with 
committee rulings and information pet 
tinent thereto. In the meanwhile nec 
essary information may be had and 
conferences arranged through Martin J 
Teigan, Secretary of Special Committe 
on Law Lists, 209 S. La Salle Street 


Chicago. 


Pacific Northwest Wins 
Again 

NNOUNCEMENT of the 1938 

winner in the Ross Essay com 
petition founded by a bequest in the will 
of Judge Erskine M. Ross of California 
was made by the Board of (Governors 
during its recent meeting at Washing 
ton. For the second year in succession, 
the prize has been won by a lawyer in 
the Pacific Northwest. The 1938 topic 


for the competition was “The Extent 
to Which Fact-Finding Boards Should 
Be Bound by Rules of Evidence,” and 


this year’s prize of $3,000 has been 
awarded to Albert Edgar Stephan, who 
is identified with the Interstate Com 
merce Commission’s Bureau of Motor 
Carriers, with offices in Portland Ore 
gon. The presentation of the prize and 
the reading of the winning essay will 
take place at the Cleveland meeting, 
after which the essay will be published 
in the JouRNAL, 

In 1937, the winner of the contest 
was Elwood Hutcheson, a lawyer prac 
ticing at Yakima in the State of Wash 
ington. Thus in successive years this 
notable award has gone to a lawyer 
in the Ninth federal circuit, of whose 
Court of Appeals the the donor of th: 
prize was long a_ revered member. 
This year’s Committee of award con 
sisted of Dean H. C. Horack, of the 
Duke University Law School, Durham, 
North Carolina; Judge Jesse C. Adkins, 
of the United States District Court for 
the District of Columbia; and Ex-Judge 
William L. Ransom, former President 
of the American Bar Association. 

The Ross Essay prize attracts the 
competition of many of the leading 
deans and professors of law schools, 
as well as well-known practicing law 
yers throughout the United States 
Twenty-nine States and the District of 
Columbia were represented in this 
year’s contest, in which sixty-eight 
essays were submitted. The States rep 
resented were Alabama, Arizona, Cali 
fornia, Colorado, Connecticut, Dela 


ware, Georgia, Illinois, In- 
diana, Kansas, Kentucky, 
Maine, Maryland, Massa 
chusetts, Minnesota, Mis- 
souri, Nebraska, New Jer- 
sey, New York, Ohio, 
Oklahoma, Oregon, Penn- 
sylvania, Tennessee, 
Texas, Virginia, Washing- 
ton, West Virginia, Wis- 
consin, and the District of 
Columbia. The States from 
which there were two or 
more competitor Ss were 
\rizona, California, Colo- 
rado, Connecticut, Illinois, 
Kansas, Massachusetts, 
Nebraska, New Jersey, 
New York, Ohio, Okla- 
homa, Oregon, Pennsyl- 
vania, and the District of 
Columbia. The thoroughly 
representative character of 
the competition, both geo- 
graphically and among the 
different kinds of activity 
in the work of the profes- 
sion of law, has been defi- 
nitely established and is in 
keeping with the broadly 
representative character of \\ 
the Association whose 

members are eligible for 

the competition. The subject for the 
1939 competition will be selected and 
announced next month at the Cleveland 
meeting of the Association. 

In view of the public importance ol 
the vital subjects which are usually 
selected for the Ross Essay competi 
tions, it may be regrettable that only 
the winning contribution is usually pub 
lished. More than a few of America’s 
first class minds in the field of law sub- 
mitted essays in this competition; and 
nearly a dozen of the essays are said to 
have substantial merit as constructive 
and useful discussions of a topic which 
is of prime importance and may be still 
in its formative stages. The consider- 
able volume of enlightened and well- 
reasoned thinking which has gone into 
these essays is hardly given its full pub- 
lic fruition through the publication of 
one essay and the return of the others 
to their authors. In any event, the 
Ross Essay competition has achieved a 
quality and significance which justify 
and fulfill the high purposes of the dis- 
tinguished jurist who was its founder. 

Following is a_ brief biographical 
sketch of the winner of the 1938 com- 
petition : 

Albert E. Stephan of Portland, Ore- 
gon, born June 24, 1905, Washington, 
D. C., son of Mr. and Mrs. D. E. 
Stephan. Married Katharine Hart, 
daughter of Mr. and Mrs. Charles A. 
Hart of Portland, Oregon, December 
30, 1936. One daughter, Julia. 


$ 





ALBERT E. STEPHA) 


inner of Ross Essav Award, 1938 
\. B. (Wesleyan University, Con 
necticut) 1926. LL.B Harvard Law 


School) 1929. 


Examiner, Interstate Commerce Com 


mission, 1929-1933 Attorney, United 
States Senate Committee on Interstate 
Commerce, 1933-1934; Assistant Coun 
sel, Federal Communications Commis 


sion, 1934-1936; 
Interstate Commerce Commission, Port 


Regional Examiner 


land, Oregon, 1936 

Admitted to bar of Maseachusetts, 
District of Columbia, and U. S. Su- 
preme Court; member American Bar 
Association, Federal Bar Association, 
University Club (Portland, Oregon), 
Alpha Delta Phi Fraternity, Delta Sig- 
ma Rho forensic fraternity, Gamma Eta 
Gamma legal fraternity 


Joint Conference on Legal 
Education and Admissions 
Organized 


MEETING was held at Des 

Moines, Iowa, Saturday, May 21, 
at the call of Hon. Burt J. Thompson, 
of Forest City, President of the Iowa 
Bar Association, who presided at the 
meeting, attended by Mr. Thompson, 
representing the Bar; Attorney General 
John H. Mitchell, chairman, and the 
members of the Iowa Board of Bar Ex- 


aminers; Dean Rutledge, of the Uni- 
versity of Iowa Law School; Acting 
Dean Tolleson, of Drake University 
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Law School; and A. G. C. Bierer, Jr., 
Chairman of the National Conference 
of Bar Examiners 


The purpose was the organization of 
a Joint Conference Legal Education 
and Admissions, in line with the present 


I 
tion of such 


plan for the orga Con- 
ferences in each State, sponsored by 
the Section of eg Education, the 
Association of American Law Schools 
and the Natior nference of Bar 
Examiners, for purpose of corre 
lating the efforts bjectives of b: 
idmission authoriti ind the law 
schools 

Extensive disci n of general and 
specific proble nt*to the lowa 
situation was he iting in the for- 
mation of the ‘ ence on a perma- 
nent basis and resolution to prepare 
and present to the forthcoming June 
meeting of the | Association, to 
the Legislatur 1 to the Supreme 
Court a prograt f specific recommen- 
dations for th ement of star 
dards and | n methods 
lowa. 


Citizenship Program to Cul- 
minate in Nation-Wide 
Broadcast 


) ; ; ] r ; 
. june 21 I Oo broadcast « 
ye hour ration over a nation 


hookup will 1 rk the celebration 


of the ratifica 


tion of the Uni States Constitutio1 
yy the New H hire Legislature 
é Hamp ninth State t 
tify, doing e 2|st, 1788, and 
the Constitutio1 rding to its pr 
visions, therel ecame thi upreme 
law of the land and the form of govern 
ment for all 

The broadcast ponsored by tl 
\ssociation’s ; e! in Citizenshit 
Committee and the ] Bar Confer 
ence, and will s« s the culmination 
f the Americar tizenship prograt 
for the vear rogran he 
carried by the blue network of statior 
of the National Broadcasting Cor pany 
from eight to nine p. m. eastern d 
light saving tir ee quarters of 


the hour will be devoted to a dramati 


sketch, “The Mor Perfect Union, 
written especially for the occasion by 
nembers of the broadcasting company 
staff, and it will portray in original 


style and with strict historical accuracy 
the gathering of the 
Constitutional Convention in Phi 
phia, the arrival of 
Washington, the dinner given by Ben 
jamin Franklin to the leading delegates 
and the session and debates of the Con 
vention resulting in the 
ind adoption of the instrument. 
after will brief scenes showing 


delegates to the 
ladel 


General George 


final agreement 
There 


follc w 


the ratification by the first eight states 
and, finally, by the all important one, 
New Hampshire. 

At the conclusion of the dramatic 
program. President Arthur T. Vander- 
bilt will deliver a short address on “The 
Present day Significance as a Ratifica- 
tion of the Federal Constitution.” He 
will speak from Exeter, New Hamp- 


shire, the place where the New Hamp- 
shire Legislature convened and where 
ratification took place exactly 150 years 
ago. This historic old town is celebrat- 
ing at the same time the tercentenary 
of its founding. The portion of the 
program from Exeter is being made 
possible through the cooperation of the 
New Hampshire State Bar Association 


Washington Letter 


New Civil Procedure Rules Per- 
suasive in Advance of 
Effective Date 

HE United States Court of Ap- 
peals for the District of Columbia 
relied, in part, on the proposed new 
Rules of Civil Procedure in sustaining 
a former position which it had taken, 
although it recognized that a different 
rule was maintained in some circuits. 
The court had ruled in 1917 that, un- 
der its then new equity rules, a motion 
to dismiss a bill for lack of jurisdiction 
of the person and of the subject matter 
will not constitute a general appearance, 
but that the court will first dispose of 
the question of jurisdiction of the per- 


son. Ryan v. McAdoo, 46 App. D. C. 
117. 
The District Court of the United 


States for the District of Columbia had 
held in the recent case, that a defen- 
dant who attempted to appear specially 
had failed to do so. In his motion to 
dismiss he had included, among the 
grounds therefor, “other matters appear- 
ing on the face of the bill.” The trial 
court held, further, that by invoking the 
court’s judgment as to the bill’s suffi- 
ciency he had waived the objection to 
jurisdiction over his person which 
otherwise was suggested by his alleged 
special appearance and that he thereby 
had entered a general appearance. 

In reversing the lower court, the 
Court of Appeals for the District of 
Columbia said, in part: “It may not be 
out of place to call attention to the new 
rules of civil procedure applicable alike 
to this Circuit and the other Federal 
Circuits. It is not unlikely that they 
will come into effect within a few 
months and if we should now abandon 
our former ruling and adopt the other 
view, we should be compelled after the 
effective date of the new rules to revert 
to Ryan v. McAdoo. For his reason, as 
well as because we think the rule which 
has been in force is a good one, we ad- 
here to our former construction.” Her- 
zog v. Hubard, et al., No. 7034. 


The Practice of Law 


What does and what does not consti- 
tute practicing law may be more thor 


oughly defined as a result of the con 
ference recently held in Washington be 
tween the American Bar Association’s 
Committee on Unauthorized Practice of 
the Law, of which Mr. Stanley B. 
Houck, of Minneapolis, Minnesota, is 
Chairman, and representatives of the 
American Mutual Alliance, an associa- 
tion of mutual insurance men who were 
represented at the conference by Mr. 
A. B. Kelly. 

The Bar Committee, recognizing its 
lack of authority to bind the Associa- 
tion, indicated its intention of going 
fully into the matter in preparation for 
making its report to the Cleveland con 
vention in July. This conference and 
the problems before it grew out of at 
tacks which several groups of lawyers 
have made on what apparently has been 
the practice of law by persons not law 
yers. Perhaps the outstanding case was 
that at Columbia, Missouri, where the 
State Circuit Court suit 
for a declaratory judgment by six mu- 
tual insurance companies and issued an 
injunction restraining the companies 
and their employees who were not law- 
yers from performing six varieties of 
acts in which legal knowledge and the 
employment of legal judgment were in- 
volved. It is understood that the com- 
panies are filing a bill of exceptions 
and appealing the case to the Supreme 
Court of Missouri. 

Director of Tax Research 
Appointed 

Effective June Ist, Roy Blough, Ph 
D., has been appointed Director of Tax 
Research of the Treasury Department 
Mr. Blough comes from the University 
of Cincinnati, where he has been Asso- 
ciate Professor of Economics in the 
Graduate School of Public Administra- 
tion. Prior to that he was Chief Stat- 
istician of the Wisconsin State Tax 
Commission and has contributed articles 
an tax problems to some of the techni- 
cal journals. He was associate director 
of a tax study recently made by the 
Twentieth Century Fund and co-author 
of the resulting book entitled, “Facing 
the Tax Problem.” He is Chairman of 
the Committee on Social Security Leg- 

(Continued on page 495) 
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Every Lawyer Wants to Own 


ILLISTON ON CONTRAC 


REVISED EDITION 
by 
PROFESSOR SAMUEL WILLISTON 
Reporter for the Committee on the Restatement of the Law of Contracts 


and 


PROFESSOR GEORGE J. THOMPSON OF CORNELL 
a member of the Committee on the Restatement of the Law of Contracts 


Are you one who thinks you cannot afford it? ot...) >. 


If you do not have WILLISTON you are at a great disadvantage. An ad- 
versary using this work has for immediate reference, the same material on 
which the Court will base its construction of the law. You should protect 


yourself by owning WILLISTON. 





NOTE. You can purchase this set more conveniently than you think. Just 
send us $10.00 with your order, together with the usual business references and 
upon acceptance, we will send you the published volumes of WILLISTON. You 
pay the balance at the rate of only $7.50 per month. This is an opportunity you 
cannot afford to miss. 


Baker, Voorhis & Company 
119 Fulton Street New York, N. Y. 


Gentlemen : 

I want to take advantage of your offer. Enclosed is $10.00. Send me the published volumes of 
WILLISTON ON CONTRACTS and I will send you the monthly payments of $7.50 until full purchase 
price of $85.00 is paid, title to remain in vendor until full purchase price is paid 


NAME 


If you wish to pay in full, 
deduct 6% for check with ADDRESS 
order. 


CITY & STATE 


Add 2% Sales Tax on orders for delivery in N. Y. City 
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PROSECUTION POLICY UNDER THE SHERMAN ACT 


Need for a Consistent and Understandable Prosecution Policy Publicly Stated and Available 
to Business Men Has Never Been Greater Than It Is Today—Announcement of General Pur 
poses of Department of Justice Recently Made at Suggestion of Attorney General Cummings 

Plan to Make Vigorous Enforcement Fairer and More Equitable by Public Statements of 
the Grounds for Prosecutions in Particular Cases—Obvious Advantages of This Course- 
Official Announcement of Form and Content of Such Statements—Concurrent Use of Civil 


and Criminal Proceedings, ete. 
~ 





By THURMAN W. ARNOLD 
Issistant Attorney General of the United States 


N view of the large interests involved, it is important Antitrust Division. The practice became discredited 

that the prosecution policy of the Department of because too often an apparently reasonable plan involv 

Justice under the Antitrust Laws be stated as ex- ing combinations of industrial units was the opening 
plicitly as possi This does not mean that it can be move in the chess game which led to the building up 
reduced to a rule of thumb. The rule of reason, which of monopoly control. In other instances, even though 
has long been considered essential to the administra- the parties acted in complete good faith in seeking im 
tion of the She in Act makes sharply defined stand- munity from the Department, experience proved that 
ards impossibl [here are three questions continually the plan did not work out in operation as the parties 
arising in the ministration of the Antitrust Laws contemplated, and the total effects of its operation were 
which compel t exercise of judgment, first on the in the Department’s view illegal under the antitrust 
part of the prosecutor, and second on the part of the laws. In such a situation the Department found itself 
court. They may be stated as follows: embarrassed by the promise of immunity. 

1. Does the particular combination lead to more There followed the custom of business men to hand 
efficient mass production and lower prices, or is it a in memoranda to the Department which disclosed theit 
combination which destroys competition with indus plans. The Department took the position that it could 
trial units which are capable of efficient mass produc- give no advice whatever on such memoranda but the 
tion while operating separately? businessmen were entitled to guess that if no prose 

2. Is the particular combination one which is nec-  cution was threatened their plan had not met with dis 
essary to preserve orderly marketing conditions with- favor. No immunity was promised but the absence 
out which competitors can not do business, or does it of action on the part of the Department over long pe 
utilize the principle of orderly market merely as a pre- riods of time gave rise to the atmosphere of acquies 
tense for the suppression of competition: cence which made future prosecutions appear inequit 

3. What is the proper procedure to be used in able, Often that atmosphere of acquiescence was the 
the various types of cases? result of the inability of the Department because of 

Businessmen can not find the answer to these ques- limitation of funds and personnel to investigate the 
tions in any set of definitions, because the many situa- possible consequence of the proposed combination. In 


tions in which the Antitrust Laws are invoked have any event, it offered a far from satisfactory solution 
become so widely diverse. What is reasonable in one of the problem of giving businessmen advice as to how 
industry may not be reasonable in another. Therefore, they could proceed and at the same time it hampered 
prosecution policy can become definite only when it is the Department in future action. 


stated with reference to concrete conditions in partic- The need for a consistent and understandable pro 
ular industries. If businessmen are to have a guide  secution policy publicly stated and available to busi 
as to the attitu f the Department of Justice they messmen has never been greater than it is today. In 
can obtain it only through a series of statements which spite of a governmental religion dedicated to the eco 
apply to particular cases and thus give standards which nomic independence of individuals the domination of 
those in similar situations may follow. the market by small groups and the concentration of 

It has not been customary for the Department to wealth and power in a few hands has constantly been 
make public statements giving the reasons for its prose- increasing. Industrial prices fixed by monopoly con 


cution policy in particular cases or the reasons why trol are different from taxes only in the fact that such 
the particular procedure was selected. In the past it prices are levied without public responsibility and thei 
has been assumed that the prosecution policy could proceeds are used for private and not for public pu 


be spelled out by intensive study of the decisions. Such poses. Such prices are taxes levied on the rich and 


an assumption is today recognized as one creating more poor alike. And not only do they tax income but they 
confusion than enlightenment. It has caused puzzled tend to destroy the sources of the incomes themselves 
businessmen to seek promises of immunity from the because the great mass of our population sells its goods 
Department on plans for business expansion or combi- and labor in a competitive market and buys its neces 
nation which they presented to and discussed with the sities in a controlled market. Intelligent men of all 
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political parties agree that unless competition can be 
maintained government regulation and _ interference 
with business is inevitable. This problem must be 
faced when it arises. Yet it is precisely because the 
Department of Justice does not wish those areas of 
necessary interference to increase, and because it wants 
to keep the government out of business that it is advo 
cating the vigorous and consistent enforcement of the 
Antitrust Laws. 

The Antitrust Laws are today the only officially 
recognized instruments to restore or maintain competi 
tive conditions. They are admittedly imperfect tools 
but they are the only tools at hand. The Department 
of Justice can not amend these laws. Its obvious duty 
is that of vigorous enforcement. But vigorous enforce 
ment if it is also to be fair enforcement should be a 
companied by as definite and widespread information 
on prosecution policy as it is possible to give. 

Recognizing the need for a publicly stated prose 
cution policy, at the suggestion of Attorney General 
Cummings I recently made an announcement before 
the Trade & Commerce Bar Association of the City of 
New York, outlining in general the present purposes 
and policy of the Department. The first question of 
policy discussed was whether the Department ought 
not to exercise its judgment and discretion in slowing 
up antitrust prosecution during the present period of 
depression in order to give business the confidence to 
expand. The legalistic answer to that question is easy. 
It is found in our national belief in the efficacy of law 
enforcement as an end in itself. 

A better answer is found in the examination of 
economic reality. From a long range point of view the 
vigorous enforcement of Antitrust Laws is never mor 
important than during periods of economic recession 
Such periods give the larger and stronger firms new 
incentives and easier opportunities for extending thei 
control over a narrow market. It is during these pe 
riods that the smaller firms, weakened by declining 
sales and profits, are most susceptible to destruction 
as the result of practices denounced by the Antitrust 
Laws. In other words, times of financial failure are 
the very times when persons with a thirst for power 
pick up the broken pieces of competing organizations 
and put them together. The clock can not be turned 
back when prosperity returns again. It is extremely 
difficult to recreate competitive organizations which 
have been destroyed, because effective organizations 
are the result of habits and discipline and team work. 
Even the best baseball team after being disbanded for 
a year can not suddenly come together and win games. 
Organizations take time to build. They do not be 
come efficient overnight. When they collapse it is any- 
body’s guess whether they can be built up again. There 
fore, a time of business recession is not a proper time 
to acquiesce in the building of monopoly control. 

We recognize that competition may be destroyed 
not only by active suppression ; it may also be destroyed 
by the over-competition resulting from a temporary 
over-supply and a catastrophic price decline. Orderly 
markets are necessary in order to maintain the sol- 
vency of competitors. We must recognize that we are 
living in a world of competing organizations rather 
than competing individuals; that modern methods 
make mass production more efficient up to a certain 
point, and that an orderly market is required for the 
efficient distribution of goods. However, this principle 
must not be turned into an excuse in times of de- 


pression to broaden the principles underlying the main 
tenance of orderly markets until they become a cloak 
for industrial empire building. 

So much for the announcement of general policy 
which I made at the suggestion of Attorney General 
Cummings. The second announcement of policy made 
at the same time concerned the problem we have been 
discussing—that of making vigorous enforcement fairet 


and more equitable by public statements of the grounds 
for the prosecution of the particular cases. In my an 
nouncement before the Trade & Commerce Bar Asso 
ciation of the City of New York, | pointed out that 
the complaint itself directed at the narrow issues of 


the case in which formal legal requirements and gen 


eral principles had to be emphasized | been ad 
quate to enable businessmen to determine the policy 
of the Department I stated that there was no reason 
why information as to the policy of the Department of 
Justice should not be available to businessmen so long 
as it did not involve the granting of individual im 
munity. The advantage to both sides is obvious. So 
far as the government is concerned, public announce 
ments of prosecution policy may avoid the atmosphere 
of acquiescence in cases where limitations of personnel 
make it impossible to prosecute SO ir as business 
is concerned, such statements can localize the Depart 


ment’s interpretation of the law to particular industries 


and thus make prediction easiet In conformit, ith 
that announcement, Attorney General Cummings on 
May 18, 1938, issued a general statement of the form 
and content of the public statements whi I] he ule 
in the future which reads as follows 
DEPARTMENT OF JUSTICE 
May 18, 1938 
The Department of Justice recently announced a 
policy under which there would be issued a s¢ ries Ol 
public statements throwing light on the prosecutior 
policy with respect to antitrust laws. The necessity 


for making such public statements with respect to anti 
trust prosecutions arises from the fact that they present 
a problem different from the enforcement of other 
criminal statutes. In antitrust cases the rule 6f reason 
necessarily requires the exercise of judgment on the 
part of the prosecuting arm in order to give the general 
principles of the antitrust laws an equitable and eco 
nomic application to unlike cases and dissimilar indus 
trial situations. A guide to businessmen as to prose 
cution policy should be furnished by the Department 
wherever possible 

There is set forth below an outline of the general 
form which future statements of this character will 
take: 

1. Form of Statements. The statements will be 
issued in the form of announcements signed by the As 


sistant Attorney General in charge of the Antitrust 
Division, and approved by the Attorney (General 
2. Purpose of Statement. The aim of these stat 


ments in connection with any particular proceeding o1 
investigation is to serve (1) as a guide to businessmen 
who seek information on the probable action of this 
Department in similar circumstances; (2) to aid the 
Department itself in formulating a consistent policy of 
antitrust law enforcement; (3) to serve as a warning 
to those engaged in similar illegal practices; and (4) 
to call the attention of the Congress to the interpreta 
tion and application of antitrust laws by the Attorney 
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General, as they may have a bearing upon contemplated 
legislation. 

3. Content 
prosecution pol 
cence of particul 
with the 
have in a crimin 
ot prool whicl 
confined to the re 


Statements. These statements on 
will not discuss the guilt or inno- 
defendants; they will not interfere 
presumption of innocence which defendants 
al case or the advantage of the burden 
enjoy in a civil case. They will be 
isons for departmental action. It 


may be assum a matter of course that the Depart- 
ment would not take action unless it had in its posses- 
sion evidence which in its judgment warranted it in 
proceeding. Under such circumstances, the Depart- 
ment is under a public duty to present such evidence 
to an impartial judicial tribunal. 

In general, the statements will cover (1) the con- 


Depattment believes to exist in the 


ditions whicl 
particular industry which create monopolistic control 
or restraint of trade; (2) the reason why the particular 
ollowed, whether a civil suit, consent 
rosecution, pleas of 
dismissal of the proceeding; and 
results which are to be expected from 
particular 


procedure was 
decree, criminal acceptance of 
nolo contenders 
(3) the economi 
its action in the case 

This statement explains itself and needs no com 
ment Following 


by Attorney Gene 


this announcement of general policy 
ral Cummings, only one statement 


with reference to a particular case has been made at 
this time though others are in preparation and may 
have appeared by the time this article is published. 


The general poli 
concurrent us¢ 


follow S 


DEPARTMENT OF JUSTICE 


May 18, 1938 


f this statement concerns only the 
ivil and criminal proceedings and 


reads as 


announcement, and statement of 
\utomobile Finance investiga- 
y by the Department of Justice: 
The Department of Justice proposes to present 
1 grand jury in South Bend, Indiana, 
violations of the antitrust laws by 
pany, Chrysler Corporation and Gen- 
Motors Company and three finance companies 
associated with them. The evidence which it is pro- 
posed to present will be substantially the same as that 
presented to a grand jury in Milwaukee, Wisconsin, 
prior to its discharge by Judge Geiger last winter. 

At the time of the original presentation, the De- 
partment was of the opinion, and is now of the opinion, 
that its investigation has disclosed evidence of certain 
violations of the criminal provisions of the antitrust 
law by these automobile manufacturers and their asso- 
ciated finance con which warranted submission 
to a grand jury 

It is the ant 
Justice to issue public 


The following 
poli y, concerni the 


tion was issued 


evidence befors 
with reference to 
Ford Moto: ( 


eral 


panies 
uinced policy of the Department of 


order to clarify 
antitrust laws. 


statements in 


its prosecution pol with respect to 


Such statements will be made in connection with par- 
ticular cases, to the ends that it shall be a guide to 
businessmen and the public in similar situations. In 
this case the only policy which needs statement and 
clarification concerns the concurrent use of civil and 
criminal remedies granted by the antitrust laws. Such 


clarification is important here because this policy was 
questioned by the court in the original grand jury 
presentation at Milwaukee, Wisconsin. As a result of 
this, there I some misunderstanding of the 


has een 
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policy in spite of the fact that it was publicly stated 
before committees of both the Senate and the House. 
Therefore, in order to clear up this misunderstanding 
with respect to the concurrent use of civil and criminal 
procedures, it is thought advisable to restate publicly 
the course which the Department intends to pursue in 
this and future cases. 

Our policy which has been stated to the represen- 
tatives of the companies involved in this case may be 
summarized as follows: 

1. The Department will not compromise a crim 
inal case upon an agreement by the defendants to 
refrain in the future from the violations with which 
they are charged. We cannot accept the responsibility 
of condoning violations of the antitrust laws because 
of a promise to reform. 

2. The commencement of a grand jury proceeding 
or a criminal prosecution does not do away with the 
presumption of innocence which surrounds any de 
fendant. It only means that this Department is in 
possession of evidence of violation of law which it 
deems so compelling that it cannot accept the respon 
sibility of ignoring it and must therefore present it to 
an impartial judicial tribunal. While the Department 
must exercise a preliminary judgment as to the weight 
of the evidence, the ultimate responsibility for the 
weighing of that evidence is necessarily on the grand 
jury and petit jury and the court. 

3. In using civil and criminal proceedings concur- 
rently, (a practice which has been approved by the 
Supreme Court in the case of Standard Sanitary Man 
ufacturing Co. v. United States, 226 U. S. 20) it is 
not the purpose of the Department to coerce or compel 
the prospective defendants to consent to a civil settle 
ment on threat of criminal prosecution. The sole pur 
pose of the criminal proceeding is to present to an 
impartial tribunal evidence which leads the Department 
to believe that the antitrust laws have been violated. 
At the same time it has never been the policy of the 
Department to bar its doors at any stage of the pro 
ceeding against businessmen who may desire to pro 
pose a practical solution which is of major and imme- 
diate benefit to the industry, to competitors and to the 
public and which goes beyond any results which may 
be expected in a criminal proceeding. 

Such a solution must be voluntary. While we do 
not invite the submission of such proposals, it will be 
our policy in all cases to examine and consider any 
which may be made. They must offer in addition to a 
prohibition of the violations of the antitrust laws with 
which the prospective defendants are charged, substan 
tial public benefits connected with the policy of main 
taining free competition in an orderly market which 
could not be obtained by the criminal prosecution. 

If proposals of this character are submitted to the 
Department, it conceives that its duty is to present 
them to the court before whom the proceeding is pend 
ing in order that he may determine whether a nolle 
prosse is justified in the public interest. 

Where the proceeding is still pending before a 
grand jury which has not yet returned indictments, this 
method is not strictly a nolle prosse. However, the 
analogy of recommendation for nolle prosse will be 
followed in cases where consent decrees have been sub 
mitted to the Department before indictment. The 
judge in such cases will be informed of the submission 
of proposals which the Department believes to be in 
the public interest in order that, if he deems that course 
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desirable, they may be presented to the grand jury for 

consideration in connection with the evidence. 
THURMAN ARNOLD, 

Approved : \ssistant Attorney General. 

Homor CUMMINGs, 

ATTORNEY GENERAL 


This announcement states a policy essential to 
antitrust prosecution under present procedure. When- 
ever a criminal prosecution is commenced, even though 
it be in the form of a grand jury investigation where 
no particular defendants are named, the leaders of the 
industry usually come to the Antitrust Division with 
various kinds of proposals. To deny them access, and 
to close the door against persons with the bona fide 
intention to clear up conditions in the industry which 
lead to the violation of Antitrust Laws under great 
pressure is obviously not a sensible method of conduct 
ing the Antitrust Division. Nor would it be acceptable 
to businessmen themselves. Violations of the Antitrust 
Laws in general are not like burglary or grand larceny. 
Jail sentences are conspicuously rare. They may be 
more accurately compared to prosecution for reckless 
driving, an offense which is often committed by respect 
able people under the pressure of meeting engagements 
Obviously sympathetic considerations can play no part 
in determining whether reckless driving should be 
prosecuted. If they did play such a part, the traffic 
problems would immediately get out of hand. Never 
theless, in dealing with antitrust misdemeanors the 
Department of Justice is not in the same situation as 
if it were dealing with burglars or thieves. Therefore, 
to refuse to listen to proposals on the part of business 
men desiring to clear up a situation would be to neglect 
the most eftective means for the maintenance of com 
petitive conditions in industry. 

Of course any criminal prosecution could be used 
as an instrument to coercion. There is no guarantee 
against such practices excepting good faith in the prose- 
cuting officer. On the other hand, it is equally true 
that charges of coercion are easier to make against 
those who prosecute the Antitrust Laws than in most 
types of prosecution. The evidence taken in a grand 
jury investigation can not be disclosed. And where 
evidence is disclosed a trial is too complicated to be 
understood without laborious analysis. There is there 
fore no protection which the Department can have 
against such public charges of coercion. Commentators 
are free to give vent to their emotional impulses with 
out fear of successful correction. It is for this reason 
that it has become important to make the above an- 
nouncement as to the precise limitations which the 
Department imposes upon itself in using civil and crim- 
inal procedure concurrently. 

Where so much suspicion of coercion can be raised 
by irresponsible persons, it is important that the De 
partment do all in its power to make the reasons for 
its action public. It is certainly easier for coercion to 
be exercised secretly where the grounds for the nolle 
prosse of any suit are not made part of the publia 
record. 

The concurrent use of the criminal and civil pro- 
cedure has the sanction of the Supreme Court of the 
United States. The announcement sets out every 
possible safeguard against unlawful or even unethical 
coercion. Those safeguards are: (1) The proposal 
must be voluntary, which means that the Department 
will in no instance start negotiations or suggest com- 
promises on the basis of which prosecution would be 


dropped. (2) It will not compromise criminal cases on 
the mere promise to reform. It will accept only pro 
posals which .estore competitive conditions in a way 
which could not be accomplished by prosecution. 
(3) It will submit all such proposals to an impartial 
udicial tribunal and thus be guided by the judgment 
of the court before it takes final action. (5) Finally 
it will issue a public statement giving the reasons tor 
its action, 

This policy 1S adopted to the end that the Depart 
ment will not be compelled to close its doors to the 
voluntary proposals of businessmen who are seeking to 
restore competitive conditions, even though some offi 
cials of their companies may have violated the law 
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25 at Cleveland, Ohio: 

For President: Frank J. Hogan, District of 
Columbia. 

For Chairman of the House of Delegates: 
Thomas B. Gay, Virginia. 

For Secretary: Harry S. Knight, Pennsy] 
vania. 

For Treasurer: John H. Voorhees, South 
Dakota. 

For Members of the Board of Governors: 

Fourth Circuit: George L. Buist, South 
Carolina. 
Sixth Circuit: Henry S. Ballard, Ohio. 


Seventh Circuit: Carl B. Rix, Wis 
consin. 

Eighth Circuit: Thomas J. Guthrie, 
lowa. 


HARRY S. KNIGHT, 
Secretary, American Bar Association, act 
ing as Secretary of State Delegates 











Signed Articles 


As one object of the AMERICAN Bar Associa 
rION JOURNAL is to afford a forum for the free ex 
pression of members of the bar on matters of im 
portance, and as the widest range of opinion is 
necessary in order that different aspects of such 
matters may be presented, the editors of this 
JOURNAL assume no responsibility for the opinions 
in signed articles, except to the extent of expressing 
the view by the fact of publication, that the subject 
treated is one which merits attention 
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WHAT HAS HAPPENED TO FEDERAL JURIS- 
PRUDENCE? 





Erie Railroad Company vs. Tompkins Is An Epochal Decision Raising, by Its Sweeping Lan 
guage, Many Unanswered Questions Which Will Probably Trouble the Federal Trial Courts 
tor Years to Come—Must the Principles of Equity Jurisprudence Administered in the Federal 
Courts Henceforth Be the Principles, if Any, of [equity Jurisprudence of the Several States? 


Caen 


ot K: » ° ° ° ° ° . - ina — eee 
Criticism of Majority Opinion’s Holding that Course Heretofore VPursued by Federal 





Courts Has Been Uneonstitutional—A Question of Statutory Construction Only—Mr. Warren’s 


New Light to Be Received with Caution—Ruhlin vs. New York Life Insurance Co., ete. 


By ALBERT J. SCHWEPPI 
Noe yt thre Seattle. IVashington, Bai 


N APRIL 25, 1938, the Supreme Court of the The court, without referring to any constitutional 
O United State versed the course of one hun- provision, says: 

dred and fifty years of judicial thinking as to “If only a question of statutory construction wert 
the source of the ules of decision” to be applied in _ involved, we should not be prepared to abandon a doctrine 
the federal court itting at law or in equity. so widely applied throughout nearly a century. But the 

Until the de on on that dav in Erie Railroad wneconstitutionality of the course pursued has now been 
Company 7 hhins. it had been confidently sup- made clear and compels us to do so.” 
posed, and often adjudged, that, under the Constitution The court further says: 
(which merely confers jurisdiction at law and in equity “Except in matters governed by the Federal Consti 
in general tern Article III, section 2; Seventh tution or by the Acts of Congress, the law to be applied 
\mendment; Elev Amendment—without stipulat in any case is the law of the State.” (Italics ours). 
ing the common law or equity rules of the several The decision was written by Mr. Justice Brandeis 
states), the “rul lecision” in causes at common and was adopted by a vote of six to two, Mr. Justice 
law was the common law of England, as developed in Cardozo taking no part. Mr. Justice Butler and Mr. 
the federal courts, and not the common law of the Justice McReynolds dissented; and Mr. Justice Reed, 
several states, al n equity causes the principles of while concurring in the construction now placed by the 
equity jurisprudence of the English High Court of majority of the court on Section 34 of the Judiciary 
Chancery at the time of the adoption of the constitu- Act, dissented from the statement in the majority 
tion, as developed in the federal courts, and not the opinion that there was anything unconstitutional in 
differing conceptions of equity jurisdiction existing in the course previously pursued by the federal courts. 
the several states—subject, of course, to such limita This epochal decision, which overturns the rule of 
tions and conditions as Congress might establish by many supreme court decisions and of thousands of 
virtue of its oft-declared power over the jurisdiction decisions in the lower federal courts, and which by its 
of the federal courts. (Lauf v. Shinner Co., decided sweeping language raises many unanswered questions 
February 28, 1938, 58 Sup. Ct. 578, and cases cited.) that will trouble the federal trial courts probably for 

In Erie Railroad Company v. Tompkins, the Su- years to come, deserves more than mere passing com 
preme Court of the United States, on April 25, 1938, ment, because of the tremendous consequences which 
disapproved the doctrine of Swift v. Tyson, 16 Pet. seem to be inherent in the reasoning of the decision 
1-8 (1842), and ntrary to the construction of Sec- 1. If, as suggested by the majority decision, there 
tion 34 of the Judiciary Act of 1789, followed for 96 is any constitutional obligation of the federal courts to 
vears in many ses, the court holds that the state follow state decisions, instead of merely a congressional 
“laws” which are “rules of decision” in trials at com- mandate, then the consequences of the decision are in 
mon law, includ t only state statutes but the com- deed appalling. The decision unsettles the entire struc 
mon law decisions of the states ture on which the federal judicial system rests. 

But not onl es the Supreme Court change the If it is true, as said by the majority, “that except 
previously settled construction of Section 34 of the in matters governed by the Federal Constitution or by 
Judiciary Act of 1789, a settled construction going the Acts of Congress, the law to be applied in an 


back much further than Swift v. Tyson (1842); but case is the law of the State,” and if this is a right whicl 
the court holds that the course pursued by the federal is “reserved by the Constitution to the several states,” 


ourts in laying down general rules of the common then how about the principles of equity jurisprudence 
law in the exercise of their own independent judg- administered in the federal courts? Must they hence 
ment, in controversies triable in the federal courts forth also be the principles, if anv, of equity jurispru 
under applicable f Congress, was an unconstitu- dence of the several states ? 

tional course and “invaded rights which in our opinion In this connection it must be borne in mind thai 


g 
— . ; 
ire reserved by the Constituti 


on to the several states.” the grant of judicial power in the Constitution as to 
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law and equity is in the same terms, without distinction, 
and without there being any suggestion in the Constitu- 
tion that the general jurisdiction in law and equity is 
conferred according to the differing conception of law 
and equity existing in the several states, rather than 
in common law cases according to the common law of 
England as it existed at the adoption of the Constitu 
tion and as since developed by the federal courts, or in 
equity cases according to the practice of equity juris 
prudence administered in the English courts of chan 
cery as it existed at the adoption of the Constitution 
and as since developed by the federal courts. 

From the earliest times right down to the present 
date the Supreme Court has held that the principles of 
equity jurisprudence applied in the federal courts are 
not the rules of equity of the several states, but the 
rules of the English courts of chancery at the time of 
the separation of the two countries, and that 
legislation cannot change or restrict the principles of 
equity jurisprudence administered by the federal courts. 
Pusey and Jones v. Hanssen, 261 U.S. 491, 497 (Mr. 
Justice Brandeis) ; Matthews Rodgers, 284 U. S. 
921, 528-529,—opinion by Mr. Justice Stone ; 
v. Washington, 295 U.S. 30, citing Robinson v. 
bell, 3 Wheat. 212 (1818),—opinion by Mr. Justice 
Stone; Robinson v. Campbell, 3 Wheat. 212, 221-223 
(1818); U. S. v. Howland, 4 Wheat. 108, 115 (1819) 
(Marshall, C. J.):; Pennsylvania v. Bridge Company, 
13 How. 518, 563-4 (1851); Fenn v. Holme, 21 How 
481-484-487. 

In Matthews v 
the court said (p. 
rf In any case, the n (of 
the jurisdiction of federal 
jurisdiction conferred or 


state 


Gordon 
Camp- 


ipra, 284 U. S. 521, 
law) cannot 
ourts of equity. The 
interior courts of the 
Act of 1789, 1 Stat. 
78, and continued Judicial Code, is that of 
the English court of chancery at the time of the separation 
of the two countries. Payne Hook, 7 Wall. 425, 430; 
In re Sawyer, 124 U. S. 200, 209-210.” 

In Gordon v. Washington, 295 
the court said, by Mr. Justice Stone, 


state 
affect 

equity 
Judiciary 


United States by §11 of the 
| 


V §24 of the 


U. S. 30, supra, 
at page 36: 
From the beginning, the phrase ‘suits in equity’ 

has been understood to refer to suits in which relief is 
sought according to the principles applied by the English 
court of chancery before 1789, as they have been developed 
in the federal courts. Robinson v. Campbell, 3 Wheat. 212, 
221-223; United States v. Howland, 4 Wheat. 108, 115 
Waterman v. Canal-Lonisiana Bank & Trust Co., 215 
U.S. 33, 43.” 

In Robinson v. Campbell, supra 
221 to 223 (1818), the court said: 
sy By the laws of the United States, the circuit 
courts have cognizance of all suits of a civil nature at 
common law and in equity, in cases which fall within the 
limits prescribed by those laws. By the 34th section of 
the Judiciary Act of 1789, it is provided, that the laws of 
the several States, except where the constitution, treaties 
or statutes of the United States, shall otherwise requir 
or provide, shall be regarded as rules of decision in trials 
at common law in the courts of the United States in cases 
where they apply. The act of May 8, s.2, 1792, confirms 
the modes of proceeding in suits at common law in the 
courts of the United States, and declares that the modes 
of proceeding in suits of equity shall be ‘according to the 
principles, rules, and usages which belong to courts of 
equity, as contradistinguished from courts of common 
law,’ except so far as may have been provided for by the 
act to establish the judicial courts of the United States. It 
is material to consider whether it was the intention of 
congress. by these provisions, to confine the courts of the 
United States in their mode of administering relief to the 
same remedies, and those onlv, with all their incidents, 
which existed in the courts of the respective States. In 


3 Wheat. 212, 
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other words, whether it was their intention to give the 
party relief at law, where the practice of the state courts 
would give it, and relief in equity only, when, according to 
such practice, a plain, adequate, and complete remedy 
could not be had at law. In some States in the Union, no 
court of chancery exists to administer equitable relief. In 
some of those States, courts of law recognize and enforce 
in suits at law, all the equitable claims and rights which a 
court of equity would recognize and enforce; in others all 
relief is denied, and such equitable clair ind rights are to 
be considered as mere nullities at law \ construction, 
therefore, that would adopt the state practice in all its 
extent, would at once extinguish, in such state, the exer- 
cise of equitable jurisdiction. The acts of congress have 
distinguished between remedies at common law and in 
equity, yet this construction would confound them. The 
court, therefore, think, that to effectuate the purposes of 
the legislature, the remedies in the courts of the United 
States are to be, at common law or in cquity, not according 
to the practice of state courts, but according to the prin- 
ciples of common law and equity, as distinguished and de- 
fined in that country from which we derive our knowledge 
of those principles.” 

In U. S. v. Howland, 4 Wheat. 108, 115 (1819), 
Chief Justice Marshall, speaking for the court, said: 

“..as the courts of the Union have a chancery juris- 
diction in every state, and the Judiciary Act confers the 
same chancery powers on all, and gives the same rule of 
decision, its jurisdiction in Massachusetts must be the 
as in other states.” 

In Pennsylvania v. Wheeling 
13 How. 518, at 564, the court said 


Same 


jurisdiction, th irts of the 
id pted by 
tate 
The 


whenever 


‘In exercising this 
Union are not limited by the chancery s) 
any State, and they exercise their functions i 
where no court of chancery has been established. 
usages of the high court of chancery in England, 
the jurisdiction is exercised, govern the This 
may be said to be the common law of chancery, and since 
the organization of the government, it has been observed. 
* * 


proceedings. 


given by the 


“Under this system, where relief can be 
ief given by the 


English chancery, similar relief may 
courts of the Union.” 

In Fenn v. Holme, supra, 21 How. 481, the rule 
of Robinson v. Campbell, 3 Wheat. 212, was repeated, 
as it has been many times since 

In Gordon v. Hobart, 2 Sumner, 401, 
Mr. Justice Story said: 

“But this objection is 
court; for the equity jurisdiction of th 
independent of the local laws of any state; and is the same 
in its nature and extent in all the states: that is, it is the 
same in its nature and extent, as the « ‘ isdiction of 
England, from which ours is derived governed by 
the same principles.” 

As to the general principles of equity jurispru- 
dence, then, we have dozens of solemn pronouncements 
that the rules of decision governing the federal courts 
in equity are the rules of the English court of chancery 
applied by the federal courts according to their own 
independent judgment, and that even state statutes can- 
not change or restrict the equitable principles so applied 
in federal equity suits; and yet we are told, in another 
breath, not only that the rules of decision in common 
law cases are state statutes, and now also the common 
law decisions of the several states, but that a pro- 
nouncement as to the existence of a similar independent 
judgment as to the applicable rules of decision in com- 
mon law cases “invades rights which in our opinion 
are reserved by the Constitution to the several states.” 

How can this be? 

If “except in matters governed by the 
stitution or by Acts of Congress, the law to be 


$05 (1836), 
without foundation in this 


wholly 


7 


al Con- 
applied 


r 7 
Teqdet 
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in any case is the law of the State,” and if it is an uncon- 
stitutional invasion of the rights reserved to the several 
to apy inything but state statutes and common 
decisions actions at law, then by the same token 
invasion of the rights 


States 

law 
it must be an u 

reserved to the several states to apply anything but 

suits in equity, thus 

irse of judicial decision over a 

rsing the uniform opinion 

beginning,—a_ uniform 
Story, who for 

out and delimited the 

ral judicial system, often 


nconstitutional 


} } 
state itu 5 na decisions in 


SO 


re 1S any constitutional 

untenable. Congress un 

to prescribe the rules of 

The grant of the Con 

law and equity, without 

l ding to the principles 

of law or equity of any stat Che delegation is abso 
lute, las been granted the power 
to regulate t urisdiction of the federal courts. The 
iest times that by law and 

equity is meant con n law and equity, “not according 
tate courts, but according to the 
law and equity, as distinguished 
try from which we derive our 

” Robinson v. Camp- 
, a much cited case, 
approval by Mr, Justice Stone 
£70 U.S. DD, 


court | 5 n 1} arl 


to the 


(1818) 

> 

Nn, supra, dO.~ 

‘ > 

one says (page OO): 

e ‘suits in equity’ has 

hich relief is sought 

by the English court of 

been developed in the 


federal Constitu 
mmon law, where the 
$20, the right of trial 
no future trial by a 
d in any court of the 
the rules of the com 


the 


to the rules of the 

Seventh Amendment, 

to the commen law of 
common law of Eng 

at common law” referred 
suits according to the com 
ot according to the common 


common 
is not 
some 


land; 


ife Insurance Company, 


5. 20: 28 


Fed 
cited with 
Story 
nt: ‘Beyond all 
the com 
it probably differs 
the grand 


nd often 


Mr. Justice 


is not 


England, 
resery 
174, 476, 
where Justices Stone, 


Tustice 


m wil 


See al Se hi dt 293 | = 
496, particul 
Brandeis, ( 
common lav no vst 
of it, is adoy I Ju 
it is taken ¢ 
The E 


tution provide s that the 


cited. 
Hughes say: “The 
len it, or some part 
\ct, and another if 
Seventh Amendment.” 
Amendment to the federal Consti 
judicial power of the United 


liciary 


FEDERAL JURISPRUDENCE? 423 


States shall not be construed to extend to any suit, at 
law or equity, against a state by the citizens of another 
state, or of a foreign state. The amendment contains 
no suggestion that the law or equity there referred to 
are the principles of common law and of equity as they 
exist in individual states. By the very nature of that 
amendment, which limited existing judicial power at 
law and in equity as to parties only, the reference could 
not be to the principles of law or equity of any par- 
ticular state. The objection to Chisholm v. Georgia, 
2 Dall 419, 465, 469 (1793) was not to the general 
application in the federal courts of common law or 
equitable principles as received from England, but to 
their particular application to a suit against a state by 
an individual citizen of another state. If there had 
been, that concept would also have been changed by 
Eleventh Amendment. 

Article III, section 2 of the Federal Constitution, 
which extends the judicial power “to all law 
and equity,” also extends it “to all cases of admiralty 
and maritime jurisdiction,” without any distinction 
whatever in the character of the grant. As to the 
of decision” in cases of admiralty and maritime juris 
diction, the Supreme Court often “The 
Constitution itself adopted and established, as part of 
the laws of the United States, approved rules of the 
general maritime law and empowered to 
legislate with respect to them and other matters within 
the admiralty and maritime jurisdiction.” Knicker 
boc ker Ice Co. v. Stewart, 253 U, S. 149, 100; ( rowell 

Benson, 285 U. S. 22; The Lottawanna, 21 Wall. 
574, 575 (1874); Washington v. Dawson & Co., 

S. 219. In the last cited case it is said: ‘The 
grant of admiralty and maritime jurisdiction looks to 
uniformity; otherwise wide discretion is left to Con 
gress.” In The Lottawanna, 21 Wall. 558, 574, 575, 
the court said: “It (The Constitution) assumes that 
the meaning of the phrase ‘admiralty and maritime 
jurisdiction’ is well understood. It treats this matter 
as it does the cognate ones of common law and equity, 
when it speaks of ‘cases in law and equity,’ or of ‘suits 
at common law,’ without defining those terms, assum- 
ing them to be well known and understood The 
Constitution must have system of law 
coextensive with, and operating uniformly in, the whole 


the 


cases at 


“rules 


has said: 


Congress 


referred to a 
country.” 

Thus it has been held that the 
admiralty applicable in the federal courts are the rules 
of the general maritime law as adopted by the Consti- 
tution and that state statutes cannot change that law 
in its interstate and international relations, but that 
only Congress can change the general admiralty law 
in those relations by rules uniform operation 
throughout the country; and that the principles of 
equity applicable in the federal courts are the principles 
of equity jurisprudence as applied in English Chancery 
at the time of the adoption of the Constitution, as they 
and _ that 
federal 


prin iples of 


of 


have been developed in the federal courts, 

ate statutes cannot affect or restrict such 
equity jurisdiction; but we are now told, for the first 
time, that the common law applicable in the federal 
courts is not the common law of England as developed 
in the federal courts and of uniform operation through 
out the country in all cases where jurisdiction is con 
ferred by appropriate acts of Congress, but that there 
is no federal common law, that Congress cannot require 
uniform common law rules as developed by the federal 
courts on a national scale, and that there is a consti 
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tutional command that the federal courts apply the 
varying common-law conceptions of the several states. 

It seems when the Constitution re 
referred to common 


manifest that 
ferred to cases at law and equity, it 
law causes determinable 

the common law of England, 
common 
minable according to the 
English court of chance 
equity jurisprudence of any state—all 
course, to any modification that 

by virtue of its powers over the jurisdiction of the fed 
eral courts. Lauf v. Shinner ¢ decided February 28 
1938, 58 Sup. Ct. 578, and cases cited 


according to the principles ol 
and not according to the 
equity 


' 
any state, and 


principles enunciated by th 
Y;, and not according to th 
subject, of 


' 
Congress might make 


law ol causes deter 


If the rules in federal equity suits are “the principle 
applied by the English court of chancery before 1789, 
as they have been developed in the federal courts” (M1 
Justice Stone in Gordon v, lWashington, 295 U.S. 30, 


36), then the rules in actions at law, wher 
not affected by statutes, are the rules of the 
law ot England before 1789, as they have been devel 
oped in the federal \ll of the 
point was squarely raised support this view 

\gain, under the Federal | Liability Act 
it has been held over and over again that actions cog 
nizable under that 
to the principles of the 
the federal courts, regardless of what 
common law rules whicl ! 
and this federal common law is bind 
applied by the stat 
therein falling within the class injuries in 
commerce within the purview of that act 
cy Ohio R. Co. v. Kuhn, 284 | S. 4, 
cited; Chesapeake ‘ O} / ( z 
U. S. 587; New Orlean f R. ( 
U. S. 367, 371-2 

It is held that Congress intended that the 
statute should be applied in the light of these and othe: 
common law 
a uniform rule. 


ommon 
Common 
courts where tl 


cases ie 


i] lovers’ 

statute are determinable according 

common law as interpreted by 
1] 


local 


may be 
wise be rele Vant : 
must be 


brought 


ing, and 


courts when actions 


are 





interstate 
Chesapeake 
$7, and CasSCsS 
Stapleton, 279 
v Harris 


247 


I ederal 


p 
] 


decisions of the 


federal courts prescribing 


Central Vermont Ry. v. White, 238 


U. S. 507, 512. Mr. Justice Holmes and Mr. Justice 
Brandeis have often concurred as to the applicability 
of this federal common law, even in actions in state 
courts cognizable under the federal act. (Ibid., and 
cases cited therein. ) 

Is this doctrine, or course of decision, also a sup 
posed invasion of the rights reserved by the Consti 


1 
} + 


conceded that 
its cognizable under 
Act, the common law 

federal courts, 


tution to the several states? But if it be 
Congress can make applicable to s 
the Federal Employers’ Liability 
of England as interpreted by the 
not improperly referred to as the federal common law, 
must it not be equally conceded that under the Con 
stitution Congress, in order to provide a uniform rule 
of decision in federal causes throughout the nation, can 
provide by statute that in the exercise of judicial power 
in suits at on law of England 
shall govern, as construed and developed by the federal 
courts, and not as developed several states? The 
Constitution and \mendment have been 
so construed from the beginning, and no constitutional 
limitation in that intimated until the 
decision in the instant case 

Can there be anything involved here except a 
simple question of statutory construction, 
constitutional implications ? 

With the most reverent and affectionate regard for 
his great genius and his memory, it is respectfully sub 
mitted that Mr. Justice Holmes was in error when he 


and 


common law, the 


, 
in the 
the Seventh 


1 1 
regard nas been 


free of all 





said that there is no common law except the common 
law of a particular state. The common law applicable 


to a federal court under the Constitution is the com 
mon law of England before 1789, as developed in the 


fatacal f nr; 
iedecral 


just as in the case of inciples 


courts i 
of equity; and when Mr. Justice Holmes denied the 


since, 


existence of a “transcendental body ot law outside ot 
any particular state, but obligatory within it unl 
until changed by statute, " he 


the common law of England as applied by the federal 


Was also in error, Decause 





rt 

courts is a part of the law of each ate ligatory 
within the state in proper causes, just as 1s a federal 
statute. (See Claflin v. Houseman, 9 S. 130, 137 
Second Employers’ Liability Cases, 223 | S. 2. a 
58 ) \ feck i] statute 1s obligatory thin each state, 
ind so are e decisions of the tedera irts based on 
the general principles of law and equ Iministered 
by them in causes ¢ wl ( n 
under acts of Congress ( en 
law ot the ind 

But if the common law of | l evi ped 
by the federal courts in the exert ¢ ¢ nae 
pendent judgment, is “a transcend ( law 
outside of any particular state il 1 e denied 
existence, then, equally the princip eq eclared 
by the English courts of chancery ) r to 1789, and 
developed by the federal courts in the exercise of then 
independent judgment is “a transcendental body of 
equity rules outside of any particul hould 
be equally denied existence 

Che basic premise on which su easoning rests 
is revolutionary in its consequence ind shatters the 
entire foundations of jurisprudence in t ederal courts 
as they have existed from the be oinning ind as they 
have been declared by yreal rudy. 5s iro! \ arshall and 
Story down to the present date 

Strangely, no one has ever sug¢ ¢ { tne ex 
ercise by the federal courts of thei wn independent 


judgment in the announcement of principles 


derived from English equity jurisprudence is the pur 
suit of an unconstitutional course, or suggested the 
unconstitutionality of applying in the federal courts of 
equity anything other than state rules of equity. The 


rule to the has been announced « 


often an 


contrary 
more positively than the rule of Szeift v. 


Tyson, which, by the way, was a rule long accepted in 
the federal courts, even before M1 istice Story again 
announced it in 1842 in a construction of Section 3 
of the Judiciary Act of 1789. See R nsov Camp- 
bell, supra, 3 Wheat. 212 (1818); United States 7 
Wonson, 1 Gall. 5, 20 (1812) Stor uipproved 
supra, Slocum v. New York Life Ii , ae . 
364, 377 

The point is that, notwithstanding an occasional 
contrary voice, raised without considering the question 
in its broadest implications, there is a federal mon 
law recognized by the Constitution, just as the Consti 
tution recognizes general principles of equity jurispru 


derived from the High Court of Chancery of 
England, and not from the local conceptions of equity 
existing in the several states, and just as the Constitu 
tion has adopted the rules of the itime law 

In any event, it should be plain from the f 


1 
aence 


general mal 


revgoing 


that there is no constitutional mandate that the rules 
to be followed in the federal courts, sitting at law or 
in equity, are the common law rules or the rules of 


jurisprudence as administered in the 
the mandate is quite to the contrary 

Federal Court sitting it 
just as much a court 


equity several 
states ; 


At least, a 


state is 


a particular 





idjudication as 


of fina 
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is a state court, and such a Federal Court is quite as 
competent to determine the law of that particular state 
as is a State Court. This the Constitution clearly 
intended ; and a Federal Court cannot escape this duty, 
whether the local law be clearly declared on the par- 
ticular point or not, and even if it be not declared at all. 

Chus, that portion of the opinion in the instant 
case holding that an unconstitutional course has been 
followed by the federal courts, seems plainly ill-founded 
and ought to be quickly withdrawn. The question is 
clearly one only of statutory construction of an act of 
Congress in the exercise of its power to regulate the 
lower federal courts and to prescribe the rules of pro- 
cedure, and the rules of decision, applicable therein, 
as was done in the Judiciary Act of 1789 and the Pro- 
cess Act of the same year. and of 1792. 

The opinion of Justices Butler and McReynolds 
and the separate opinion of Mr. Justice Reed, that in 
no event is there anything involved except a matter of 
statutory construction, seems to be eminently correct. 

2. If the question be considered solely one of 
statutory construction of Section 34 of the Judiciary 
Act of 1789 and certainly it should be nothing more, 
because the reconsideration of the rule of Swift v. 
[‘yson should involve nothing more than the ques- 
tion whether the phrase “the laws of the several 
states’ includes common law decisions of state courts 
as well as state statutes—then, of course, we consider 
whether the construction of an act of Congress made 
96 years ago, and, though very occasionally questioned, 
often reaffirmed (by a unanimous court as late as April, 
1937, Bozeman Insurance Company, 301 U. S. 196, 
203-4) can now be justifiably disapproved, even assum- 
ing, solely for argument’s sake, that the original con- 
struction was doubtful 

Congressional acceptance is conclusively presumed 
of a construction of an act of Congress after the lapse 
of a substantial period of time, with numerous sessions 
of Congress intervening without a change being made 
in the statute. U. S. v. Elgin, etc., R. Co. 298 U. S. 
492; Missouri v. Ross, 299 U. S. 72; U. S. v. Ryan, 
284 U. S. 167 

In Baltimore & Ohio R. Co. v. Baugh, 149 U. S. 


72): 


=~) 


368 (1892), the court said (p. 
“Notwithstanding the interpretation placed by this de- 
cision upon the thirty-fourth section of the Judiciary Act 
of 1789, Congress has never amended that section; so it 
must be taken as clear that the construction thus placed is 
the true construction, and acceptable to the legislative as 
well as to the judicial branch of the government. This 
decision was in 1842.” 

If Congress was dissatisfied with the construction 
made of Section 34 of the Judiciary Act of 1789 in 
Swift v. Tyson, supra, all it needed to do at any time 
was to say, in substance, that the statutes and judicial 
decisions of the several states shall be the rules of 
decision in the courts of the United States in trials at 
common law. It never did so, but has at all times since 
its pronouncement accepted the’construction made in 
Swift v. Tyson, in 1842 
The suggestion in the majority opinion that legis 
lative relief has been proposed in recent years ( Notes 
Nos. 20 and 21) is not persuasive. It argues rather 
in favor of the view that Congress, by not enacting 
these proposals, was satisfied with the construction of 
Swift v. Tyson. 

The propriety of now overturning a statutory con- 
struction settled and reaffirmed by dozens of decisions 
necessarily constitutes a blow to the rule of stare 


decisis, from which that rule will have difficulty in ever 
recovering. 

3. Mr. Warren’s article in 37 Harvard Law Re- 
view, 49, 86, 87, concerning new light on the “rules 
of decision” act (Section 34 of the Judiciary Act of 
1789) to which the majority opinion adverts, should 
also be regarded with caution. 

Mr. Warren stresses the striking from the original 
draft of the word “statute” before the word “law,” and 
broadening it to “laws,” but does not give adequate 
effect to the striking of the phrase “and their unwritten 
and common law now in use.”” The facts which he has 
developed surrounding the legislative history ol Section 
34 of the Judiciary Act of 1789 are at least equally 
susceptible of the legitimate inference that by striking 
the phrase “and their unwritten and common law now 
in use’ and substituting the word “laws” the First 
Congress did not intend to make the common law 
decisions of the several states rules of decision in the 
courts of the United States. It can well be argued 
that there was no occasion for striking the unequivocal 
particularlity of the original draft which referred to 
both state statutes and judicial decisions, unless it was 
intended that judicial decisions of the several states 
should be eliminated as rules of decision in trials at 
common law in the federal courts. 

It will be remembered that the word “laws’’ had 
a well understood meaning in 1789, when both the Con 
stitution and the Judiciary Act were adopted. The 
Judiciary Act was passed in 1789 to carry the provi 
sions of the Judiciary Article of the Constitution into 
effect. Section 2 of that article extends the judicial 
power “to all cases in law and equity, arising under the 
Constitution and laws of the United States.” The word 
“laws” very clearly meant “statutes.” 

Article VI, Section 2, of the Constitution, which 
provides that the Constitution and laws passed in pur- 
suance thereof are the supreme law of the land, the 
laws of any state to the contrary notwithstanding, 
refers to the “laws of the United States” and to the 
“laws of any State,” also meaning “statutes.” 

A cursory examination of the Judiciary Act of 
1789 shows that the phrase “laws of the United States” 
appears several times (Secs. 9, 11, 17, 25) and the 
phrase “laws of the state,” at least in one other place 
(Sec. 29), the word “laws” in each instance plainly 
meaning “statutes.” A word is presumed to be used in 
the same sense throughout a statute, unless the context 
plainly requires a different meaning. Pampanga Sugar 
Mills v. Trinidad, 279 U. S. 211, 217 (“In the absence 
of express restriction it may be assumed that a term is 
used throughout a statute in the same sense in which 
it is first defined.”) ; Butterworth v. Commissioner, 63 
F. (2d) 944, 948. 

Ellsworth may ‘well have decided to use the word 
“laws” ‘because so frequently used in the Constitution, 
and elsewhere in the Judiciary Act, in the sense of 
“statutes.” He may also have stricken the word 
“statute” before “law” because he considered the word 
“statute” redundant. 

3ut while the legislative history as developed by 
Mr. Warren is instructive, nevertheless it is a well 
settled principle that the legislative history of an act 
of Congress cannot be properly resorted to if the statute 
itself is clear in its meaning. Wilbur v. U. S., 284 U.S. 
281; Kuehner v. Irving Trust Co., 299 U. S. 445; 
Bate Refrigerating Co. v. Sulzberger, 157 U.S. 1; 
Barrett v U. S., 169 U. S. 218, 227. 

(Continued on page 487) 
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tutional command that the federal courts apply the 
varying common-law conceptions of the several states. 

It seems manifest that when the Constitution re 
ferred to cases at law and equity, it referred to common 
law causes determinable according to the principles of 
the common law of England, and not according to the 


+ 


common law of any state, and to equity causes dete 


minable according to the princi 
English court of chancery, and 
equity jurisprudence of any state—all subject, of 


course, to any modification that Congress might make 


les enunciated by the 


not according to t 


by virtue of its powers over the jurisdiction of the fed 
eral courts. Lauf v. Shinner ¢ decided February 28, 
1938, 58 Sup. Ct 578, and cases cited 

If the rules in federal equity suits are “the principles 
applied by the English court of chancery before 1789, 
as they have been developed in the federal courts” (M1 
Justice Stone in Gordon v Washington, 295 U. S. 30, 
36), then the rules in actions at 
not affected by statutes, are the rules of the common 
law oi England before 1789, as they have been devel 
oped in the federal courts. All of the cases where the 


ommon law, where 


point was squarely raised support this view. 

Again, under the Federal Employers’ Liability Act 
it has been held over and over again that actions cog 
nizable under that statute are determinable according 
to the principles of the common law as interpreted by 
the federal courts, regardless of what may be local 
common law rules which might herwise be relevant : 
and this federal common law is binding, and must be 
applied by the state cot 
therein falling within the class of injuries in interstate 
commerce within the purview of that act. Chesapeak. 
cy Ohio R. Co. v. Kuhn, 284 | S. 44, 47, and cases 
cited; Chesapeake ¢ Ohio R, v. Stapleton, 279 
U. S. 587; New Orlean et R. Co. v Harris, 247 
. S.. 567, 3571-2. 

It is held that Congress intended that the Federal 
statute should be applied in the light of these and othe 


actions are brought 


common law decisions of the federal courts prescribing 
a uniform rule. Central Vermont Ry. v. White, 238 
U. S. 507, 512. Mr. Justice Holmes and Mr. Justice 
Brandeis have often concurred as to the applicability 
of this federal common law, even in actions in state 
courts cognizable under the federal act. (Ibid., and 
cases cited therein. ) 


Is this doctrine, or courss decision, also a sup 
posed invasion of the rights reserved by the Consti 


tution to the several states But if it be conceded that 
Congress can make applicable to suits cognizable under 
the Federal Employers’ Liability Act, the common law 
of England as interpreted by the federal courts, and 
not improperly referred to as the federal common law, 
must it not be equally conceded that under the Con 
stitution Congress, in order to provide a uniform rule 
of decision in federal causes throughout the nation, can 
provide by statute that in the exercise of judicial powet 
in suits at common law, the common law of England 
shall govern, as construed and developed by the federal 
courts, and not as developed in the several states? The 
Constitution and the Seventh 
so construed from the beginning 
limitation in that regard has beet 
decision in the instant case 

Can there be anything involved here except a 
simple question of statutory construction, free of all 
constitutional implications ? 

With the most reverent and affectionate regard for 
his great genius and his memory, it is respectfully sub 


mitted that Mr. Justice Holmes was in error when he 


Amendment have been 
ind no constitutional 
intimated until the 








said that there is no common law except the common 


law of a particular state. The common law applicable 


to a federal court under the Constitution is the com 
mon law of England before 1789, as developed in the 
federal courts since, just as in tl 
Justice Holmes denied the 


existence of a “transcendental body ot law outside ot 
] ] 


f 
le Case Ol 


rinciples 


of equity; and when Mr. 


any particular state, but obligatory wi ‘ss and 
73 5 





until changed by statute,” he was also in error, because 


the common law of England as applied by the federal 
courts is a part of the law of each stat 


within the state in proper causes 





I J 

statute See Claflin v Houseman, 93 _ 
Second Employers’ Liability Cases 22 e | \/, 
58 ). \ federal statute 1s obligatory WiILhIn ea stale, 
and so are the decisions of the federal courts based on 
the general principles of law and equ | ered 
by them in causes of which the ( iol 
under acts of Congress, whi acts ¢ ( upreme 
law of the land 

But if the common law of England, as developed 
by the federal courts in the exercis¢ f their inde 
pendent ju loment, 1s 1 transcenae ) law 
outside of any particular state” an u ve denied 
existence, then, equally the principles of equity declared 
by the English courts of chancery prior to 1789, and 
developed by the federal courts in the exercise of thei 
independent judgment is “a transcendental body of 
equity rules outside of any particulai should 
he equally denied existence 

[he basic premise on which such reasoning rests 
is revolutionary in its consequencs and shatters the 
entire foundations of jurisprudence in the federal courts 
as they have existed from the beginning and as they 
have been declared by yreal judge 5 I Marshall and 
Story down to the present date 

Strangely, no one has ever suggested that the ex 
ercise by the federal courts of their own independent 
judgment in the announcement of principles of equity 
derived from English equity jurisprudence is the put 
suit of an unconstitutional course, « suggested the 
unconstitutionality of applying in the federal courts of 
equity anything other than state rules equit The 
rule to the contrary has been announced even more 
often and more positively than th ile Swuft 2 
Tyson, which, by the way, was a rule ng accepted in 
the federal courts, even before Mii tice Story again 
announced it in 1842 in a construction of Section 3 
of the Judiciary \ct of 1789 See Rk } n 2 ( ame 
bell, supra, 3 Wheat. 212 (1818); United States z 
IV onson ] Gall 5. 20 (1812) me) | i roved 
supra, Slocum. 7 Vew York Life Ih ., 2am | S 
364, 377 

The point is that, notwithstanding an occasional 


contrary voice, raised without considering the question 


in its broadest implications, ther 1 federal mmon 
law recoqnized by the Constitution, just as the Consti 
tution recognizes general principles of equit urispru 


dence derived from the High Court of Chancery of 
England, and not from the local conceptions of equity 


existing in the several states, and just as the Constitu 
tion has adopted the rules of the general maritime law 

In any event, it should be plain from the foregoing 
that there is no constitutional mandate that the rules 
to be followed in the federal courts, sitting at law or 
in equity, are the common law rules or the rules of 


equity jurisprudence as administered in the several 
states; the mandate is quite to the contrary 
At least, a Federal Court sitting a particular 


state is just as much a court of final adjudication as 
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is a state court, and such a Federal Court is quite as 
competent to determine the law of that particular state 
State Court. This the Constitution clearly 
intended ; and a Federal Court cannot escape this duty, 
whether the local law be clearly declared on the par- 
ticular point not, and even if it be not declared at all. 

(hus, that portion of the opinion in the instant 
case holding that an unconstitutional course has been 
tollowed by the federal courts, seems plainly ill-founded 
and ought to be quickly withdrawn. The question is 
clearly one only of statutory construction of an act of 
Congress 1n the ot its power to regulate the 
lower al courts and to prescribe the rules of pro- 
cedure the rules of decision, applicable therein, 
as was done in the Judiciary Act of 1789 and the Pro- 
cess Act of the same year. and of 1792, 

The opinion of Justices Butler and McReynolds 
and the separate opinion of Mr. Justice Reed, that in 
no event is there anything involved except a matter of 
statutory construction, seems to be eminently correct. 

2. If question be considered solely one of 
statutory construction of Section 34 of the Judiciary 
Act of 1789—and certainly it should be nothing more, 
because the reconsideration of the rule of Swift v. 
nothing more than the ques- 

the “the laws of the several 
states” includes common law decisions of state courts 
as well as state statutes—then, of course, we consider 
whether the construction of an act of Congress made 
96 years ago, and, though very occasionally questioned, 
often reaffirmed (by a unanimous court as late as April, 
1937, Bozeman v. Insurance Company, 301 U. S. 196, 
203-4) can now be justifiably disapproved, even assum- 
ing, solely for argument’s sake, that the original con- 
struction was doubtful. 
sional acceptance is conclusively presumed 
of of Congress after the lapse 
a substantial period of time, with numerous sessions 


a5 18 a 


exercise 
feder 


and 


the 


T'yson should involve 
tion whether t phrase 


Congres 


of a construction an act 


of 





of Congress intervening without a change being made 
in the statute. U. S. v. Elgin, etc., R. Co. 298 U. S. 
492; Missouri v. Ross, 299 U.S. 72; U. S. v. Ryan, 
284 U.S. 167 

In Baltimore & Ohio R. Co. v. Baugh, 149 VU. S. 
368 (1892), the court said (p. 372): 

“Notwithstanding the interpretation placed by this de- 
cision upon the thirty-fourth section of the Judiciary Act 
of 1789, Congress has never amended that section; so it 
must be taken as clear that the construction thus placed is 
the true construction, and acceptable to the legislative as 
well as to the judicial branch of the government. This 
decision was in 1842.” 

If Congress was dissatisfied with the construction 


made of Section 34 of the Judiciary Act of 1789 in 
Swift v. 7 n, supra, all it needed to do at any time 


was to say, in substance, that the statutes and judicial 


decisions of the several states shall be the rules of 
decision in the courts of the United States in trials at 
common law. It never did so, but has at all times since 
its pronouncement accepted the'construction made in 


Swift v. Tyson, in 1842. 

The suggestion in the majority opinion that legis 
lative relief 
Nos. 20 and 


favo1 


has been proposed in recent years ( Notes 
21) is not persuasive. It argues rather 
the view that Congress, by not enacting 
was satisfied with the construction of 


in of 
these proposals, 
Swift v. Tyson. 

The propriety of now overturning a statutory con- 
and reaffirmed by dozens of decisions 
blow to the rule of stare 


struction settled 
constitutes a 


necessarily 





decisis, from which that rule will have difficulty in ever 
recovering. 

3. Mr. Warren’s article in 37 Harvard Law Re- 
view, 49, 86, 87, concerning new light on the “rules 
of decision” act (Section 34 of the Judiciary Act of 
1789) to which the majority opinion adverts, should 
also be regarded with caution. 

Mr. Warren stresses the striking from the original 
draft of the word “statute” before the word “law,” and 
broadening it to “laws,” but does not give adequate 
effect to the striking of the phrase “and their unwritten 
and common law now in use.” The facts which he has 
developed surrounding the legislative history of Section 
34 of the Judiciary Act of 1789 are at least equally 
susceptible of the legitimate inference that by striking 
the phrase “and their unwritten and common law now 
in use’ and substituting the word “laws” the First 
Congress did not intend to make the common law 
decisions of the several states rules of decision in the 
courts of the United States. It can well be argued 
that there was no occasion for striking the unequivocal 
particularlity of the original draft which referred to 
both state statutes and judicial decisions, unless it was 
intended that judicial decisions of the several states 
should be eliminated as rules of decision in trials at 
common law in the federal courts. 

It will be remembered that the word “laws’’ had 
a well understood meaning in 1789, when both the Con- 
stitution and the Judiciary Act were adopted. The 
Judiciary Act was passed in 1789 to carry the provi- 
sions of the Judiciary Article of the Constitution into 
effect. Section 2 of that article extends the judicial 
power “to all cases in law and equity, arising under the 
Constitution and laws of the United States.” The word 
“laws” very clearly meant “statutes.” 

Article VI, Section 2, of the Constitution, which 
provides that the Constitution and laws passed in pur- 
suance thereof are the supreme law of the land, the 
laws of any state to the contrary notwithstanding, 
refers to the “laws of the United States” and to the 
“laws of any State,” also meaning “statutes.” 

A cursory examination of the Judiciary Act of 
1789 shows that the phrase “laws of the United States” 
appears several times (Secs. 9, 11, 17, 25) and the 
phrase “laws of the state,” at least in one other place 
(Sec. 29), the word “laws” in each instance plainly 
meaning “statutes.” A word is presumed to be used in 
the same sense throughout a statute, unless the context 
plainly requires a different meaning. Pampanga Sugar 
Mills v. Trinidad, 279 U. S. 211, 217 (“In the absence 
of express restriction it may be assumed that a term is 
used throughout a statute in the same sense in which 
it is first defined.”’) ; Butterworth v. Commissioner, 63 
F. (2d) 944, 948. 

Ellsworth may ‘well have decided to use the word 
“laws” because so frequently used in the Constitution, 
and elsewhere in the Judiciary Act, in the sense of 
“statutes.” He may also have stricken the word 
“statute” before “law” because he considered the word 
“statute” redundant. 

But while the legislative history as developed by 
Mr. Warren is instructive, nevertheless it well 
settled principle that the legislative history of an act 
of Congress cannot be properly resorted to if the statute 
itself is clear in its meaning. Wilbur v. U. S., 284 U.S. 
281; Kuehner v. Irving Trust Co., 299 U. S. 445; 
Bate Refrigerating Co. v. Sulzberger, 157 U. S. 1; 
Barrett v U. S., 169 U. S. 218, 227. 

(Continued on page 487) 
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AMERICAN LAW INSTITUTE’S SIXTEENTH 
ANNUAL MEETING 


Momentum Acquired During Past Fifteen Years Enables Institute to Prepare and Dispose of 
An Unusually Large Amount of Restatement Material—Final Drafts on Property and Torts 
Considered and Approved—Law of Property Act Approved—Various Tentative Drafts Con 
sidered—Address by Chief Justice Hughes a Notable Utterance—President Roosevelt Sends 
Best Wishes for Success of Work—Director Lewis’ Report Outlines Material Submitted t 
Meeting, Gives Important Details of Work During Past Year, Speaks of Further Subjects 
Ripe for Restatement, and Expresses Conviction That the “Future of the Restatement’ Is 


Assured—Mr. Goodrich, Adviser on Professional Relations, lills in the Picture with Important 


Details—Banquet a Pronounced Success in Spite of Unavoidable Absence of Chiet Justice 
Popham, Scheduled as One of the Speakers. 
HE efficie e] is a result ere, it is sufficient to say that itive drafts 
fifteen yea erie! distinctly man were given caretul consideration at lis sugges 
fested at the teent! leeting of the tions for changes were made, all of \ were noted 
American Law Institute el Vashington, D. C., xy the Reporters for consideration 11 ect vith 
May 12, 13 and 14 | tation related not’ the revisions 1 ome before the ne 
only to the quantit nd qu the product sul Che proposed final dratts wer 
mitted to the meeti but the conduct of the the understanding, in one or tw LSt that a fev 
meeting itself oints which were raised in the discu , but as to 
There were submitted 734 pages of Restatement, which the meeting was not prepare nite 
245 pages of Explanato1 Notes and 60 pages of action, would be ironed out by the R t a t 
Statutes and Comments thereo1 to the craftsman Council \n unusual course was eterence 
ship employed In 1 mens¢ ma ( o Torts Tent ve Draft N« l/ cel 
material, Director [Lew L\ ! is Annual Report tain topics under “Interference with Business by Trad 
“We can, I think, truthfu y that the quality of Practices.” In view of certain considerations relating 
the work being don nd the usefulness of the cor to the size of forthcoming Volume III on the Subject, 
ment accompanying the sectio1 the Restatement ind also to its satisfaction with the iracter of this 
have steadily improved during the years that have Draft, the Council requested that tl considered as 
passed since the first one in June, 1923. We have a Proposed Final Draft, so that, if approved, it could 
learned from experience and we have had much expe be included in Volume III of Torts The suggestion 
rience.” was adopted as the discussion dev: ed tew points 
\s to the way in wl h tl members cathered at ot difference, and the Institute thought thes« uld be 
the Annual Meeti dischargt their important task readily settled by further conference bet n the Re 
of criticism and revision, it is pertinent to quote the porter and Council 
observation of one of the most « ea oe eae Proposed Statutes Discussed and Acted On 
When asked what was his outstanding impression of 
the recent meeting, he id without hesitation: “It wa Two drafts of proposed statutes were considered 


the high and satisfactory quality of most of the dis and acted upon by the Institute ihe first was Pro 
cussion of the various drafts submitted.” By this, of _ posed Final Draft No. 1 of a Law of Property Act 


course, he meant no reflection on what has gone on Its specific purpose, as stated in the introductory note 
during previous yeat The remark merely indicated, of the Draft, “is to assimilate interests in real and per 
as is only natural, that the gathe momentum of the sonal property to each other, to simp their creation 
Association’s work had it ualitative as well as its and transfer, and to protect the owners of present and 


quantitative aspect future interests.” The Act was drafted in cooperation 


, :; with the National Conference of Commissioners on 
Material Considered by Institute U7 


niform State Laws, the note added, and when and if 

The meeting had before it tl tentative and one finally adopted by them and the American Law In 
proposed final draft on Torts; t tentative and one stitute, if will be designated the “Unifor: aw of 
proposed final draft 1 ’ropert i tentative draft o1 Property Act.” It is not intended to publis! t as the 


the restatement of the law relating to Security: a tet joint work of the two organizations unt t is consid 


tative draft of an Act relating t ntributions among ered and adopted by the Conference at it rthcoming 
Tortfeasors ; and a proposed final draft of a Property July meeting. In his report, Director Lewis predicted 
Act which had been nsidered in tentative form by that no disagreement would occur oy the wording 
the meeting last year \ more detailed statement of of the Act that could not be reconcil n conference. 
the material embodied in these various drafts will be The Draft was carefully considered and approved, with 
found in the Annual Report of Director Lewis fur- the suggestion that the Reporter and his advisers deal 
ther on in this account of the meeting. Summing up finally with certain suggested minor changes. The 
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other statut 


is the “Contribution Among Tort Fea- 


sors Act,’ Tentative Draft No. 1. This was consid- 

ered and va is suggestions made for the considera- 
tion o porter and his advisers 

Direct ewis’ report set forth fully the reasons 

| lat fr the Executive Committee 

the C it the Institute proceed no further 

Drafts on t Law of Airflight. He 

tated that ( tion was not to be taken as a con 

en 11 ent principles which the 

drafts « but was due to the fact that it was 

ealized t tinuatio1 f work on the Acts would 

babl | f the work of the Com 

nissioners State Laws, which work had 

been be é re the Institute signified its 

l] te Furthermore,” Directo 

l_ewis \ drawn, they present 

questioi iffecting the growing 

busin portation | ir, on the correct solu 

especially qualified to pass 

e proj ts, therefore, are in a different class 

( ng Tortfeasors and 

‘ ( pertaining to the 


Subjects to be Restated in Future 


Institute, Director 


ewis his report that among the subjects 
lready published o1 
rel ition are Persons the Diy 


Relating to the Rule Against Pe 


é ( Covenants Running with 
the Lar Conveyancing ; the Division in Associa 

ns ( ( Profit and Partnet 

Ips; at nce, this latter in a somewhat modi 
hed tor s future program has been presented 
to the Carnes Corporation, which now has it under 
consid However, as he points out, regardless 
of what 1 lone in the future by the Institute, the 
mount of vill be small in comparison with what 
has alread mplished. And of the future of 
the Rest s already produced, he has no doubt 
He looks forward to a steady increase in the Courts’ 
recognitior The Restatement may also, he adds, 
be the 1 vhi ee lines of useful schol 
arly legal rk may develoy the translation of the 
Restateme! to foreign languages, already auspi 
ciously beg he publication in English of a com 
parison uw with the laws of other countries; 
and “a more intelligent study of what may be termed 
legal trends and the forces which adjust law and its 
administration to the needs of life.” 


Address by Chief Justice Hughes a Notable 


Utterance 

One of t utstanding itures of the meeting, as 
usual, was iddress of the Chief Justice of the 
United State Chief Tustice Hughes gave an account 
of the wv e ( id a tribute to Justices 
Willis Van Devanter and George Sutherland, who re 
cently re eir eminent services; emphasized 
the gre ( his ( ntinued respect for the 
judicial traditior f independence and impartiality ; 
pointed out nificant steps which had been taken to 
cure certait fects in judicial administration; stressed 


the duty of the Bar ilant in securing election or 
appointment of able and industrious judges, qualified 
y i temperament for the office ; 
tinent comments relating 


by trainit experience and 


and concluded with certain pet 
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to administrative agencies and the manner in which all 
tribunals, whether courts or administrative 
should discharge their duties. 

After stressing, in this connection, the importance 
of the judicial standards of independence and impar- 
tialitv, he said: “The community cannot afford to de 
preciate these accepted standards or to ignore th proc 
which they are maintained. Administrative 
agencies, which we earnestly desire to succeed in dis 
charging their important tasks according to the basic 
requirements of their authority, will achieve that end 
to the extent that they perform their 
recognized responsibility which attaches to judges and 
with the impartiality and independence which is asso 
ciated with the judicial office. 
conscientious appraisal of evidence, determinations ac- 
cording to the facts, and the impartial application of 
the law, whether the controversies are decided in the 


bodies, 


esses by 


work with the 


Deliberation, fairness, 


courts or in administrative tribunals, these are the safe 


guards of society. For the law is naught but words, 


save as the law is administered.” 


President Roosevelt Sends Best Wishes to Institute 


\nother notable feature of the 
President addressed to Director 
lewis, in which he expressed his approval of the In 


The 


meeting was a iet 
ter from Roosevelt 
and best wishes for its success 
follows: 


stitute’s endeavor 
letter was as 


bre side nt’s 


rHE WHITE HOUSI 


May 10, 1938 


“Dear Mr 


‘lL am happy to greet the 


Li WIs 


judges, lawyers and law 
attending the sixteenth annual meet 
Institute 


“T understand that you have now reached a point 


teachers who are 


ing of the American Law 


in your Restatement of our common law where there 
remain only a few though important, subjects which 
usefully can be restated at this time Permit me to 
congratulate you on that which you have already ac 


complished. I hope that nothing will prevent your 
carrying on the Restatement until it is complete 

“In my letter to your annual meeting in 1936, I 
ventured to express the hope that, having produced a 
Model Code of Criminal Procedure, find 
yourselves in the position to undertake further work 
in the field of criminal law and administration. I again 
wish to emphasize the importance of such work. The 
seriousness of our crime problem in this country and 
the deficiencies in our administration of the criminal 
law rightly cause laymen to look to such an organiza- 


you would 


tion as yours to give direction and leadership 

‘The painstaking, scholarly manner in which the 
Restatement has been done, and the distinction of those 
who have devoted themselves to it have caused the 
work to be recognized by most of the Appellate Courts 
of our states as prima facie authority as to what the 
law is. This achievement will go far to preserve our 
common law system by correcting uncertainties in the 
law which arise from the constantly increasing mas 
of case pre cedent. 

“The strength of the common law was its hospi 
tality to improvement. No can the legal 
record of the last year without appreciating that we 
in our day are again reshaping our legal philosophy 
to keep pace with the needs of our people and the spirit 
of our institutions. 


one read 
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best wishes for its success. 
Very sincerely 
(Signed) FRANKLIN D. 

Mr. William Draper Lewis, 

Director, The American Law Institute, 

Mayflower Hotel, 

Washington, D. C 


yours, 


ROOSEVELT” 


Proceedings in Detail 

The meeting was called to order at 10 A. M., 
Thursday, May 12, by President George Wharton Pep 
per. The roll showed that 770 persons had registered 
either as Institute members or as invited guests. The 
highest courts of thirty-nine States and five Federal 
Circuit Courts of Appeal were Judges 
at the meeting. 

President Pepper announced that the administra 
tion of each President had some single outstanding 
characteristic and he had decided to make brevity the 
peculiar mark of his own. He would, therefore, not 
deliver an address, but would at once proceed to gratify 
the audience by introducing the Chief Justice of the 
United States Chief Justice Hughes was received 
with great applause, the 


represented by 


Institute 
he rose to speak. After delivering his address, which 
was listened to with close attention and which was 
later the subject of a great deal of discussion in the 
hotel lobbies, Mr. George Welwood Murray, the Treas 
urer, presented his report He was followed by Mr 
George E. Alter, who presented the report of the 
Committee on Membership, of which he is the Chair- 
man. The reports of Director William Draper Lewis 
and of Mr. Herbert F. Goodrich, Adviser on Profes 
sional Relations, followed. They are printed further 
on in this account of the meeting 

At this point, the Nominating Committee com 
posed of Judge Joseph C. Hutcheson, Jr., of Houston, 
Texas, Chairman, Henry W. Bikle, of Philadelphia, 
and Walter L. Flory, of Cleveland, Ohio, presented a 
report nominating the following for election to fill va 


rising in a body as 


cancies on the Council of the Institute: George E 
Alter (former Attorney General of Pennsylvania), 
Rousseau A. Burch (former Judge of Supreme Court 


Buchanan (Pittsburgh attorney). 
ludge of Supreme Court of Wash 
ington), Charles FE. Dunbar (New Orleans attorney), 
Daniel N. Kirby (St. Louis attorney), Monte M. Le 
mann (New Orleans attorney), George Wharton Pep 
per (ex-senator from Pennsylvania, and President of 
the Institute), Orie L. Phillips (United States Circuit 
Judge), Marvin B. Rosenberry (Chief Justice of Wis 
consin Supreme Court), Arthur P. Rugg (Chief Jus- 
tice of Massachusetts Supreme Court), Elihu Root, 
Jr. (New York attorney) and Arthur J. Tuttle (U. S 
District Court Judge, Michigan). There being no other 
nominations, these unanimously 
elected. 


of Kansas), John G 


George Donworth 


gentlemen were 


Consideration of Drafts Begins 


Consideration of Torts Tentative Draft No. 17, 
containing most of the chapter on “Interference with 
3usiness by Trade Practices,” and relating primarily 
to infringement of trade marks and trade names, was 
begun. Mr. Harry Shulman, of Yale University Law 
School, the Reporter, took the platform, explained points 
on which members desired information, and stated the 
reasons for the adoption of the wording of certain sec 
tions. As previously stated, the Council asked that 
this be considered as a Proposed Final Draft and the 
Institute dealt with it on that basis, finally approving 


“I extend cordial approval of your endeavor and 








it, with the exception of a few minor points which the 
Reporter and the Council were requested to settle. 
Torts Tentative Draft No. 18, containing a further 
title under the same head, was then briefly dis 
Consideration of Torts Proposed Final Draft 
No. 4, covering protection of interests in domestic re 
lations, then followed, resulting in approval by the 
meeting. Consideration of the Law of Property Act 
Proposed Final Draft No. 1, Mr. A. James 
Casner, of the University of Illinois College of Law, 
is the Reporter, followed. The Act was approved by 
the meeting. 

Hon. Learned Hand, Vice-President of the In 
stitute, presided at the Friday sessions. Torts Tenta 
tive Draft No. 16, dealing with “Invasions of Inte 
ests in the Private Use and Enjoyment of Land ( Pri 
vate Nuisance),” for which Mr. Everett Fraser, of the 
University of Minnesota Law School, is the Reporter, 
was taken up and the customary discussion ensued. 
This was followed by consideration of Property Tenta 
tive Draft No. 9 on “Future Interests,” containing 
Chapters 19, 20 and 21 covering the “construction of 
limitations purporting to create remainders or execu 
tory interests relating to the requirement of survival, 
the expression ‘death or death without issue,’ and mis 
Richard R. Powell, of 


cussed. 


for which 


cellaneous provisions.” Mr 
Columbia University, Reporter for Property, took the 
stand and answered questions and objections and made 
Considera 
Property 


note of various suggestions by members 
tion of Chapter 18 on the same subject, in 
Tentative Draft No. 7, dealing with Rules 
of Construction,” then followed, with Mr. Powell, the 
Reporter, still on the stand. This was followed by 


consideration of Property Proposed Final Draft No. 2, 


“General 


which contained suggested amendments and additions 
to Chapter 26, dealing with Powers of Appointment, 
which had been submitted last year to the meeting in 
Property Tentative Draft No. 7, but had not been 
considered because of lack of time. Both the Tentative 
and Proposed Final Draft were considered, and the 
latter was approved. Mr. W. Barton Leach, of the 
Harvard Law School, Reporter for the subject of 
“Powers of Appointment and Related Powers,” ex 
plained various provisions in the draft 

Security Tentative Draft No. 2 was next taken up 
Mr. John Hanna, of Columbia University Law School, 
is Reporter for this subject. The Draft dealt with the 
“Incidents of the Pledge Relationship” and the “En 
forcement of a Pledge.” Various suggestions were 
made which were duly noted by the Reporter for con 
sideration. Property Tentative Draft No. 10, dealing 
with Easements and Profits in the Subject Servitudes 
was then discussed. Mr. Oliver S. Rundel, University 
of Wisconsin Law School, is Reporter for this partic 
ular subject. This was followed by consideration of 
the Contribution Among Tortfeasors Act, Tentativ 
Draft No. 1, for which Mr. Charles O. Gregory, of 
the University of Chicago Law School, ‘is the Reporter 


Banquet Sets High Standard of Entertainment 


The banquet of the Institute was held on Fri 
day night and so great was the demand for seats that 
a number found it impossible to secure them. The 
success of this banquet, at which President Pepper was 
Chairman, raises a question as to whether the Amer- 
ican Law Institute is not insidiously extending its con 
structive activities in an entirely new direction, by fur- 
nishing a model of proper banquet speaking for other 
organizations. Those who were present agree that 
it was one of the most enjoyable on record and that 
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the speaking could not have been im- 


proved on 
The add 


} 


arrangements 


ess of Chairman Pepper is printed else- 
where in this issue. It was followed by an interesting 
and instructive address by William Mather Lewis, 
President Lafayette College, who spoke of the in- 
adequacy ur educational system, declaring that “the 


dearth of far-seeing statesmen, industrialists, financiers 
and labor leaders at the present time may be traced to 
the type of education which has been demanded in a 


machine He paid his respects to those who cla- 


mor for the millenium, who would scrap the present 

social ordet expressed the opinion that “what is 

needed is quiet, unhurried, intelligent adjustment of 
> 2 

the machinery of life to suit the needs of a new day. 

Such adjustment does not call for the abandonment 


ot those 


great principles which for a century and a half 
have brought us safely through untold vicissitudes.” 


Chief Justice Popham Unable to Attend 


The next speaker on the dinner program was 
Chief Justice John Popham, of England. Chief Jus- 
tice Popl vas not present at the table at the mo- 
ment, and Chairman Pepper seized the opportunity to 
give the lience a little information as to some of 
the circumstances of Chief Justice Popham’s life 


loits as a highwayman. The 


exp 


idea was, of course, that the audience, thus apprised 
of the circumstances, would refrain from remarks 
calculated to embarrass him or hurt his feelings. How- 
ever, at this moment a telegram arrived from the 
Bureau of Vital Statistics in London stating that the 
Chief Justice had died in the early 1600’s, and there- 
fore would not be able to be present. This unexpected 
development threatened to throw the program into 
confusion, but the Chairman rose to the occasion and 
happily secured as a substitute Mr. W. Barton Leach, 
of the Harvard Law School, who obliged with his well 
known accordion accompaniment. The details of this 
happy solution of what threatened to become a serious 
situation will be found in the latter part of Chairman 
Pepper’s address, as published further on in this issue. 


Other Interesting Social Features 


Among the other interesting social features of the 
meeting were the reception by the Council to members, 
ladies and guests accompanying them, on the evening 
of May 11 in the Ballroom of the Mayflower Hotel; 
the reception at the White House by Mrs. Roosevelt, 
on Thursday afternoon, May 12; a reception and tea 
for members, guests and ladies on Thursday afternoon 
in the Mayflower Hotel; and a reception by Mr. and 
Mrs. George Maurice Morris in their home, “The Lin- 
dens,”” on Friday afternoon, May 13. 





Report of Director William Draper Lewis 


FTER a “Foreword” in which the Council of the 
A Institute pays a tribute to the memory of Senator 
Atlee Pomerene, former member of the Council, 

who died durit e the past year, and records its “grate 
ful appreciation of his faithful service and a sympa- 
thetic understanding of the loss sustained by those who 
were near and dear to him,” Director Lewis’s report 


continues 


Communication to the Carnegie Corporation 

“In vie the fact that our present assets ap 
plicable to Restatement work will be exhausted on De- 
1939, the Executive Committee of the Coun- 
of a thorough discussion of the matter 

prepared ar nt to the Carnegie Corporation a com 
munication setting forth the progress of our work and 
the subjects, in addition to Security, Torts, and the 
Divisions Property on whch we are now engaged, 
which should be restated to complete the Restatement 
of the Law far as present legal development makes 
our law restatement. Among the subjects which 
we are desirous of being in a position to add to those 
already published or in the course of preparation are: 
Persons ; the Divisions in Property relating to the Rule 
Against Perpetuities and Accumulations, Covenants 
Running With the Land, and Conveyancing; the Divi- 
sion in Associations relating to Corporations for Profit 
and Partnerships ; and Evidence, this latter in a some- 
what modified form. The Carnegie Corporation has the 


matter under consideration 


Publication of the Law of Restitution 
“At your meeting in May, 1936, after discussion 
and final amendment you approved and authorized the 
publication of the Restatement of the Law of Restitu- 
tion, the expectation being that it would be published 
in the fall of that year. As I stated in my annual re- 


cember 31, 


cil as a result 


ripe 





port last May the Executive Committee of the Council 
in the summer of ’36 took the responsibility of post- 
poning the publication for a year; this action being 
taken on the advice of the American Law Institute 
Publishers, the organization which prints and distributes 
the Restatement. The main reason for the advice was 
the fact that in the fall of ’'36 we were also publishing 
the first two volumes of Property. Last fall, however, 
the volume containing the Restatement of Restitution 
appeared, it being the twelfth volume of the Restate- 
ment to be published. Mr. Goodrich, our Adviser on 
Professional Relations, in his report will deal with its 
reception by the profession. There is probably no vol- 
ume of the Restatement which in its treatment of the 
subject with which it deals represents more valuable 
constructive work. Many of us have long thought that 
the existing confusion and other difficulties of compre- 
hension in the law formerly dealt with under the titles 
of Quasi Contracts and Constructive Trusts could be 
best clarified by combining these subjects and incidental 
allied matters as a single subject. The reception which 
you gave to the tentative and proposed final drafts as 
well as the reception which has been given to the pub- 
lished volume fully justifies our opinion.” 

The report then explains why the Executive Com- 
mittee of the Council had felt it advisable to postpone 
publication of the third volume of the Restatement of 
the Law of Torts for another year. The proposed final 
draft for this volume, it stated, had been approved at 
the Institute’s meeting last year, and it was expected 
that the volume would appear in a few months. How- 
ever, the Council, on consideration of the number of 


pages which would be required to complete the restate- 
ment of the subject, had concluded that an increase 
in the material in volume III might render it possible to 
include the entire remainder of the material in a fourth 
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of avoiding if pos 
postponed pub 


volume. With this idea in mind 
sible a fifth volume—the Council 


lication, and requested the meeting to consider Torts 
Tentative Draft No. 17, ntaining the Chapter on 
Interference with Busine | Trade Practices, as a 
Proposed Final Draft so that, if apy ed, it might be 
included in the third volum 

The report then spoke of tl reorganization ot 
the work on Torts, due to the illness of Professot 
Zohlen, and then outlined the material submitted for 
the consideration of the meeting as follows 


Material Submitted for Consideration 


1 


“Since the meeting a vear ago there have been 


thirty-two conferences of the editorial force occupying 
116 days. At these conferences thirty drafts varying 
from ten to one hundred pages each were considered 
During the period of the year when law schools are 


session the conferences usually la four days; those 
held in the summer and early fall, from five to six days 
Our Reporters, as you are aware, are all members of 
the legal teaching profession. Among the Advisers ar¢ 
seven judges, seven practicing lawyers, and twenty-four 





law professors. Seven membet f the Council ar 
acting on one or more groups as Advisers 

“The material submitted for ur consideration is 
primarily the result of the labor of this editorial force 


For the past four or five months practically all the 
groups have been working on material which it is hoped 
to submit to vou a vear from now 


Tort Drafts 


“You have befor u relating t the Restatemen 
* Torts three Tentative and one Propos« nal Draft 
covering the Chapter on Interference in Business by 
Trade Practices, Nuisance, and Interference in Domesti 
Relations, respectively The draft relating to Interfet 
ence in Business by Trade Practices I have already 
spoken of. There have been only two or three other 
matters in the Restatement as difficult to deal with as 
the law pertaining to Nuisance The Reporter, M1 
Fraser, and those others of us wl ive labored over 
it are looking forward with interest to your reaction 
to the approach we finally adopted, believing it to be 
best suited to solve the many difficulties of the subject 
The Proposed Final Draft Interference Domestic 


¢ 


Relations, including as it does all the amendments, 
modifications and additions suggested as the result of 
the discussion of last year’s Tentative Draft of that 
Chapter, represents a considerable revision. On this 


revision the principal work has been done by Messrs 
Goodrich, Branch and Eldredg: 


Property Drafts 


“Last year there was presented for your considera 
tion Property Tentative Draft No. 7 (Group No. 1 
covering the Introduction to Part I1I—Creation, Chap 
ter 18 on General Rules of Construction, and the first 
part of Chapter 26 on Powers. There was not time 
at the meeting to consider this draft though of course 
it has been in the hands of the membership of the In- 
stitute for more than a year. As you have been noti- 
fied, consideration should be given to it now as well 
consideration to the three other Property drafts dis 
tributed in April. 

“Of these three drafts, Property Tentative Draft 
No. 9 (Group No. 1) marks the conclusion of the 
Chapters on the large and difficult division relating to 
Future Interests, with the exception of the concluding 
Chapter which will deal with Class Gifts. A Prelim- 
inary Draft covering the first part of that matter has 
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been prepared by the Reporter, Richard R 


and the Associate Reporter, James Casner, for con 


sideration at an important conference later this month 
\s you are aware, Class Gifts is one of those matters 
in our law which is very difficult to deal wit! Phe 


progress already made, however, gives 
urance that with hard work and several conferences 
that all the Sections relating to the 
matter may be presented to the Council next Februar 

“Property Tentative Draft No. 10 (Group 
covers Chapters 3 and 4 on Easements and Profits 
the Subject Servitudes. A year from now we expect 
to ask you to consider the last two Chapters, on | 
tinguishment and Protection Against Third Persons 
on which the group, with Oliver S. Rundell as R: 
porter, is now working. 


there is a possibility 


“Property Proposed Final Draft No. 2 (Grou 
3) marks the conclusion of our work on the Sectio1 
relating to Powers which was begun in 1935. Should 
you approve and authorize sgh ro n of this Chay 
ter on Powers, t > Executive ( nmittee will ascertai 
whether it is practicable 1 to m Ps part of the P1 
erty Restatement available sciite meal n in the ne 
future even though its publication in the official volumes 
of the Restatement must necessarily be delayed until the 
publication of the third volume of the Law of Propert 
the Chapter on Powers being a Chapter which should 
come after and next to the Chapter n (s11ts 


Security 
‘Tentative Draitt No 2 on the Resta elit t thre 


Law relating to Security contains the concluding Se 


{ 
tions on the division pertaining to Pledges. The work 
done by John Ha ina, the Reporter, and | Advise 


has gone far to clarify in the mind of your I 
often erroneously assumed simple subject 
fidence that the study of the Tctinns will have a sit 
ilar beneficial effect on many present and future met 
bers of our profession. 

“The Security group, continuing with 





as Reporter, after concluding their pr vork o1 
Possessory Liens, will take up the division relating 


Suretyship 

Statutes 
drafts relating to the Restatement 
are asked to consider a first tentative draft of an act 
relating to contribution among tortfeasors, work on 

hich was begun in August, 1936, and ale » a proposed 

final draft of a Property Act, the draft being a revision 
of the tentative draft considered by you last year 

“Each of these acts is designed to correct more ot 
less obvious defects in the existing law as we are oblige: 
to state it in the Restatement because of the weight of 


case authority. 


Besides the 


The work, as explained on the title page 
of each of the drafts, has been done in cooperation wit! 
the National Conference of Commissioners 
State Laws. I should also add that the drafting of eacl 
of the acts was suggested by the members of the edi 
torial groups workin 

Restatement. 

“Should you approve, or approve as amended b 
you, the proposed final draft of the Property Act it will 
not be published as an official draft until the meeting of 
the National Conference of Commissioners on Uniform 
State Laws has an opportunity to discuss it. They are 
scheduled to meet next July. Should our two organiza 
tions fail to agree it is provided under 
agreement that each organization may proceed ind 
pendently. I venture : 


s on the pertinent Sections of th 


— ti Ul 


cooperating 


predict, however, that no dis 


(Continued on page 488) 
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ADDRESS BY CHIEF JUSTICE HUGHES 


HE} under the presidency of Mr. Taft, it 
was iggested that the Supreme Court 


hou ive a separate building, Chief Jus- 


tice White ngly objected. Among other 
grounds, he feared that the removal of the Court 
from the Capit might cause a loss of public in 
terest The Court would be isolated and might 
largely be ignored. So as I can judge from the 
course of events, that fear has not been realized. 
Nor do we lack visitors. Our records show that 
over 88,000 ted the Supreme Court Building 
during the 1 th of April and in one day the num- 
bet d> / UU - 

I ecalling that Professor Hiram 
Corson, of Cornell University, a distinguished 
scholar of lay, on returning to Ithaca from a 

sit to Ne k where he had witnessed a lavish 


confessed to 
“Why,” he said, “when the 
! applauded the scenery.” 
I imagine that the audience was really interested 
setting because of their interest in the drama. 


lay Of Shakespeare, 
some disappointment 


audience 


In tne 

The wot f the Court continues in volume and 
importance. When we began the present recess, 
on May 2d r statistics showed that we had dis- 
posed during the present term of 878 cases as 
iwainst 820 e corresponding period of last 
Term Che imber of cases on our dockets had 
increased tl Term by 65. We expect to adjourn 
at the end « t s month with all cases disposed of 

[ ( I caring 

The past ear has witnessed the retirement of 
two of our 1 t eminent Judges, Willis Van De- 
vanter and | Sutherland. I cannot allow this 
opportunity to pass w ithout tribute to their serv- 
ice. Justice Van Devanter began his judicial career 
19 years ag hief Justice of the Supreme Court 
of Wyoming His service on the federal bench 
began in 1903 as Circuit Judge in the Eighth Cir- 
cuit, and in 1911 he came to the Supreme Court. 
It is unnecessary to remind this body of judges and 
lawyers of the vast importance of the work of the 
Court whicl pectacular and hence largely unno- 


, 
ticed by the press and the public, goes on from day 
to day dem unremitting industry and tech- 
nical competence. The public are naturally inter- 
ested in the great divisive cases in constitutional 
law, but these are few and constitute but a small 


part of the burden which the Court constantly 
bears. In the discharge of its work the conference 
of the Court of the greatest importance as there 
the Court discusses and decides the cases which 


have been heard and passes upon the applications 
to be heard. It was in that con- 

Devanter’s wide experi- 
ence, his precise knowledge, his accurate memory, 
and his capacity for clear elucidation of precedent 
and principle in a remarkable degree 
to the dis} tion of the Court’s business. And 


for permissi 


ference that Justice Van 


aside from his broad knowledge of the law he had 
enjoyed the opportunities for special training in 
public land | vhich made his participation in that 
class of cases of peculiar value. Few Judges in our 


history have rivaled him in fitness by reason of 








learning, skill and temperament, for the judicial 
office. 

Justice Sutherland came to the Court after a 
notable public career as a member of the House of 
Representatives and the Senate of the United 
States. Like Justice Van Devanter, he had his 
training in the West and he was familiar with all 
the peculiar problems of the new States formed 
from our great western acquisitions. He had a spe- 
cial aptitude for the law, and his powers of analysis 
and exposition, his industry and thoroughness, have 
made his judicial opinions a highly important part 
of the jurisprudence of the Court. He has been the 
embodiment of judicial integrity—conscientious 
and independent. Bearing his full share of the 
work of the Court, unflagging in his labors, he 
never failed in courtesy and his keen sense of hu- 
mor and his rare ability as a raconteur made his 
companionship one of the special privileges of the 
intimate association of the members of the Court. 
We honor these Judges in their retirement and we 
cherish the memory of their fidelity to the best 
traditions of the bench. 

I question if there is any greater need at this 
time than continued respect for the judicial tradition 
of independence and impartiality. It is in the ju- 
dicial process that we find the most developed and 
systematic effort of a democratic community to 
maintain the interests of justice by opposing reason 
to passion, accepted principles to unbridled discre- 
tion, and the requirements of fair play to the 
favoritism or tyranny of power. The defects in 
judicial administration, which have made the public 
critical and restive, and which sometimes have ob 
scured in public estimation the service of the 
courts, have been due in part to the law and in 
part to lawyers and judges. The law has lacked 
clarity, has maintained an unnecessarily complex 
procedure, and has permitted obstacles to be inter- 
posed to the prompt disposition of controversies. 
Too many lawyers have made the practice of their 
art a display of skill in avoiding or delaying the 
determination of cases on their merits by resort 
to technical obstructions. And, here and there, we 
find a judge who by pettiness, petulance, arbitrary 
conduct or procrastination in rendering decisions, 
has brought his office into disrepute. Despite all 
the just complaints addressed to these shortcom- 
ings, the judicial tradition still stands forth in testi- 
mony to the endeavor of the people to be just and 
to maintain their rights against the varied oppor- 
tunities for partiality and oppression in administra- 
tion 

You have been busy for years in the under- 
taking to reduce the complexities of the law, to 
give it, so far as possible, needed clarity and sim- 
plicity, and the value of your efforts is receiving 
increasing recognition as the courts use and cite the 
Restatements issued by this Institute. Judicial 
councils in a number of States are watching and 
appraising the work of the courts. In the federal 


sphere, the Supreme Court, sometime ago, under 
the Act of Congress of 1933, formulated rules 
which have expedited proceedings on appeals in 
criminal cases. 


Recently the Supreme Court sub- 
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mitted to the Congress, under the Act of 1934, a 
body of rules of civil procedure so as to provide one 
form of civil action and procedure for both cases 
in equity and actions at law. To make this pos- 
sible, the Supreme Court enlisted the services of a 
distinguished body of practicing lawyers and pro- 
fessors of law who had specialized in the study of 
procedure. Their proposals were submitted to the 
consideration of the bench and bar of the country 
and have been widely discussed and approved. The 
Supreme Court examined these proposals and with 
certain changes adopted them. Under the statute 
they are to go into effect after the close of the 
present session unless Congress shall provide other 
wise. Thus in the recent years we have witnessed 
a series of outstanding efforts to remedy the defects 
in the law, so far as these are responsible for unnec 
essary obstacles to obtaining as speedy justice as 
is consistent with a fair and full hearing 

With respect to the federal courts. also, the 
Judicial Conference of Senior Circuit Judges an 
nually considers the state of the work in the various 
districts and circuits and recommends such addi 
tional judges as seem to be required. The progress 
in the prompt disposition of noteworthy 
and most gratifying. The last report of the Judicial 
Conference shows a greater number of districts in 
which the trial dockets are said to be current; that 
is, where all cases in which issue has been joined 
and which are ready for trial are disposed of not 
later than the term following the joinder of issue, 
except cases continued at the request of counsel. It 
appears that in the fiscal year 1934, there were only 
31 districts of which that could be said: in 1935, 46 
districts; in 1936, 51 districts; while, in 1937, the 
Attorney General’s report that the work 
of the district courts was thus current in 68 of the 
84 districts exclusive of the District of Columbia. 
That report the same condition 
prevailed in some divisions of four other districts, 


cases 15 


sho ved 


ie 
also showed that 


and as to certain types of business in five other 
districts. In some districts, equity cases may be 
tried even between terms, if ready. The survey 


made by the Judicial Conference clearly indicated 
that the question of delays in the trial of cases after 
joinder of issue was one that should be considered 
with respect to particular districts and afforded no 
just ground for general criticism of the work of the 
district courts. Recommendations for additional 
judges to make possible the more prompt disposi 
tion of work in congested districts are now pending 
in Congress. The Judicial Conference is an institu 
tion of great promise, whose supervisory functions 
could wisely be extended 

Still the prime necessity in making the judicial 
machinery work to the best advantage is the able 
and industrious judge, qualified by training, ex- 
perience and temperament for his office. He can 
accomplish much with a poor procedural system 
and the improvement in rules of procedure vastly 
increases his opportunity. We are fortunate in the 
great number of such judges that we have through- 
out the country and only the ill-informed or ill- 
disposed would overlook that fact. It is the excep- 
tions among the who, with their con- 
spicuous ineptness, do the harm and they need such 
admonition as it may be practicable to give under 
our system. But the maintenance of the standards 
of judicial office rests chiefly with the electorate, 
where judges are elected, and with the appointing 


judges, 









power, where they are appointed, and in both rela- 
tions a vigilant bar through its organized effort to 
secure good judges should exercise, and should 
constantly seek to exercise, a potent influence. The 
bar in each community well know who are fitted by 
ability and character for the work of the courts. — 

There is another relation in which the judicial 
tradition has, and should have increasingly, a help- 
ful influence. The complexities of our modern life 
have brought into play rules of conduct which de- 
mand for their enforcement machinery, and 
it results that a host of controversies as to public 
and private right are not being decided in courts. 
The multiplication of administrative agencies is the 
characteristic of our time. As I said 
ago, the demand for 
“a deepening conviction of the 


new 


outstanding 
some years such 
from 
tency of legislatures with respect to some of the 
most important departments of law making. Com- 
plaints must be heard, expert investigations con- 
ducted, complex situations deliberately and impar- 
tially analyzed, and legislative rules intelligently 
adapted to a myriad of instances falling within a 
Administrative agencies “informed 


agencies 


arises impo- 


general class.” 


by experience,” and which have shown their 
capacity for dealing expertly with intricate prob 
lems, as, for example, in the case of the Interstate 
Commerce Commission, have won a very high 


degree of public respect. I notice that there is a 
tendency, in the desire to emphasize the importance 
of obtaining flexibility and expertness in particular 
cases, to depreciate the the 
courts and by comparison to exalt administrative 


classes of vork of 


boards and commissions. Such efforts are short- 
sighted and are not in the interest of the suitable 


development of administrative agencies. It must 
be remembered that to the courts the community 
still looks for the standards of judicial conduct. 
The controversies within the range of administra- 
tive action may be different and extremely impor- 
tant, and they may call for a particular type of ex- 
perience and special methods of inquiry, but the 
spirit which should animate that action, if the ad- 
ministrative authority is to be properly exercised, 
must be the spirit of the just judge. Whatever the 
shortcomings of courts, and whatever the need of 
administrative bodies, it is still the courts which 
stand out as the exemplars of the tradition of in- 
dependence and impartiality. This is because ju- 
dicial institutions, as we understand and support 
them, have won their place and established their 
standards through the historic contest against the 
abuses of power. So far as it is humanly possible 
under the conditions of democratic organization, 
judges are as a class supposed to be removed from 
political influence, to be guided by principle and 
not by sentiment or passion, and habitually to ad- 
here to the requirements of the law in a conscien- 
tious endeavor to ascertain and apply them. This 
tradition should be cherished and not weakened by 
disparaging the institutions which embody it. Ju- 
dicial work also has the advantage that those who 
are responsible for its results are identified. The 
judge who decides stands before the public as re- 
sponsible for the decision. 

The community cannot afford to depreciate 
these accepted standards or to ignore the processes 
by which they are maintained. Administrative 
agencies, which we earnestly desire to succeed in 























discharging their important tasks according to the 
basic requirements of their authority, will achieve 


that end to the extent that they perform their work 
with the recognized responsibility which attaches 
to judges and with the impartiality and indepen- 
dence which is associated with the judicial office. 
Deliberation, fairness, conscientious appraisal of 
evidence, determinations according to the facts, and 
the impartial application of the law, whether the 
controversi« in the courts or in ad- 


aré¢ decided 


PRESIDENT PEPPER’S A 


EMI F THE AMERICAN LAW INSTITUTE: 
Dis ISHED GUESTS; LADIES AND GENTLI 


[E} It is hard to realize that a whole year 
has elapsed ce last we dined together. And yet in 
no shorter time could the prodigious amount of work 
have been accomplished which our smiling Director 
outlined yesterday in his report. It is true that only 
one volume has been published—the volume on Resti 


tution: but several others 


preparatior 


are in an advanced stage of 


by next autumn we should be able to 


stifle the ger cries of a waiting world. 

Meat for the Morbid Student 
\ disparaging other subjects, I think | 
can say that Torts continues to be the favorite with 
those of have a slightly morbid taste. The 
forthcoming volume will contain, among other live 
topics, a fas iting chapter on Interference with Dead 
Bodies will be found to be a convenient hand 
book for ) are contemplating this pleasing activ 
ity as well for those who prefer to rest in peace 
lhe sectior the Etiquette of Grave Robbing is par 
ticularly timel Indeed this is the kind of book in 
which the reader can readily bury himself. Of more 
romantic interest, however, is the chapter on Interfer 
ence with Rights in Domestic Relations. Those who, 


like me, are a bit old-fashioned, find ourselves sighing 


for the simpler terminology of the Ten Command- 
ments ; but I bow to the tendency of the erudite to find 
new names for the same old things. After all, we shall 
at least recognize the Seventh Commandment when it 
reads “Thou shalt not interfere with thy neighbor’s 





right to al listurbed Domestic Relation.” Any- 
body contemplating the breaking up of a family can 
learn from this chapter a lot of effective plays which 
of himself he thought of. On the 
whole I think it fair to say that this eagerly awaited 
volume will justify our habitual preference for wrongs 
rather than rights 

While the Institute has published only one vol- 
ume during the year, two other notable books have ap- 
peared in the field of law. One is the Folk Lore of 
Capitalism by Professor Arnold of Yale. The other 
is The Law and Mr. Smith by Professor Radin of the 
University of California. I commend both of these 
books to you as most interesting reading, especially in 
connection the Institute’s publication. Arnold’s 
book deals the more or less gentle art of taking 
other people’s property away from them. The Insti- 
tute’s of Restitution deals with the less 
popular but highly important art of getting it back 


might not have 


st} 
Wit! 


restatement 
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ministrative tribunals, these are the safeguards of 
society. For the law is naught but words, save 
as the law is administered. 

We cannot change human nature. We can- 
not expect perfection in the discharge of duty 
either in or out of courts. But if we hold strongly 
to our standards, defects will gradually be reme- 
died, delinquencies will be suitably rebuked, and 
the democratic ideal demanding equal justice under 
law will be more fully attained. 


DDRESS AT BANQUET 


again; while Radin’s book rationalizes both processes. 
With these three in hand the thoughtful reader may 
await with calmness the next move of the divinities 
who shape our ends. 


Comfort from Professor Radin 


Speaking of Professor Radin’s book, the chapter 
which gave me most comfort was the one that demon- 
strates that you can't effectively abolish lawyers. Sev- 
eral times in recent years I have supposed myself 
on the verge of abolition and at my time of life this 
would be very disturbing, especially in view of the un- 
settled state of the law regarding dead bodies. But it 
seems that lawyers perform a necessary function and 
that until all conflicting human interests are perma- 
nently reconciled, lawyers will have their place. Ac- 
cordingly I have renewed the lease of my office for 
another year. The ladies present will, I hope, 
pleased with the assurance that, like the other poor, 
the lawyers will always be with them. I consider 
Professor Radin is entitled to the Congressional Medal 
of Honor. 

Speaking of decorations, whenever I see a general 
or an admiral or any other man of war arrayed in all 
his glory I envy him the rich assortment of ribbons 
and medals which upon his manly bosom he displays 
with becoming modesty. The sight almost makes me 
glad the World War lasted so long, because it gave 
so many people a chance to win it. The only com- 
parable decorations are those of ladies of patriotic or- 
ganizations—who in the nature of things have much 
more adequate facilities for pectoral display than any- 
thing the male can boast. It seems to me, however, 
unfair that we men of peace should have no decorations 
to wear although we have richly deserved them. If 
I had my way I should literally cover our heroic Direc- 
tor, Dr. Lewis, with medals, each signifying some nota- 
ble dialectic victory over an obstinate reporter or sig- 
nalizing a triumph over the Council on the rare occa- 
sions when that body has ventured to disagree with 
him. Our two vice-presidents, Judge Learned Hand 
and Mr. Howard, are certainly entitled to be deco- 
rated for the patience with which they have endured 
the persistent longevity of their president. Our re- 
porters, too, have deserved well of the Republic. Just 
what form of decoration would be appropriate is a 
question to be decided in each particular case. Those 


be 


professors who are evidently well-washed, and there 
are such, might be made Knights Commander of the 
Bath, while those who habitually display an aching 
the cuff of their trousers and their 


void between 
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with advantage be given the Or- 
\’ pense. 


wrinkled socks might 


der of the Gartet Honi sott qui mal 


Two Greatly Neglected Heroes 


But among those pacific heroes who have hitherto 
been most shamefully neglected there are 


I should like to 


whom 
and 


two 


mention specifically [ am one 


the first of our two speakers of the evening is the 
other. It is not generally known that he and I, acting 
in concert, really made it possible for the generals 


and admirals to win the war; yet they are decorated 


and we are not. Pack in the early days of the war, 
Bright Ideas about how to win it were plenty and 
there were as many patrioti nizations as there 
were Bright Ideas, each insisting that the war must be 
won in accordance with its own bright particular idea 


when all these 
Bright Ideas were dead-locked. Generals and admirals 
were helpless and our whole war program was brought 
to a standstill. At that critical moment William Mather 
Lewis and I stepped forward as modestly as David did 
when he went to meet Goliatl We proceeded to ot 
ganize a 


nation-wide federal union of patriotic and 
defense societies. We « their activities, gave 
direction to their entl 


usiasm, broke the log-jam and 
opened the way for the fir assault on the Hindenburg 
line. If you think that this was accomplished without 
risk of bodily harm on our part, you are much mis 
taken. Remember that hell hath no fury like a non 


There wa a moment 


or not at all 


or rdinate d 





combatant, and at the outset all these furies concen 
trated upon Lewis and me But I have come to be 


lieve that there is some magic in the name of Lewis 
Whether it’s ( 
sitting down and _ striking it—the 
uncanny way of getting what they want Indeed it 
seems to me that 
age breast—at least if his first name is William 
quite immaterial whether his n 
or Draper. 

But it isn’t 
ning the World War that our guest 
here tonight. He is not only a 
but a distinguished ed 
fine old institution, Lafay 
ing notable service in the field of higher 
is in part for this reason that we have asked him t 
speak to us tonight. He is under no illusions respect 
ing American youth. He is not one of who be 
lieve that because you are young you necessarily 
it all; and my impression is that he 
rather by holding the mirror up to nature, 
the boys see themselves as they really are—instead of 
engaging in that popular modern type of inflation 
which enlarges the head of youth rather than his mind 
Our friend disclaims it, but I prefer to believe that it 
was he who described higher education in America as 
the process of casting artificial pearls before real swine 

Mr. President: in order that the performance may 
proceed, we of the Institute are willing (but without 
prejudice and only for the purposes of the argument ) 
to take the part of the swine—and we now request you 
to scatter before us such as you think we are 
capable of appreciating. All we ask is that you reserve 

give us the genu 


a matter up and taking it o1 


Lewises hz ve an 


soothe the sav 
It is 
Mather 


Lewis hath chart ti 
name is 
merely as a belated reward for win 
has been invited 
essful pacificator 
as President of that 
ette Colle re. he is render 


education It 


those 
know 
results 
thus letting 


gets his 


pe arle 


the artificial ones for the young and 
ine article. 
(Dr. William Mather Lewis then delivered his 
address, after which President Pepper continued. ) 
That’s the sort of talk I like to hear. I would 


say that the President talks straight from the shoulder, 
at his address has no 
and we all agree that 


were it not for the implication tl 
source higher than the shoulder 





We are grateful 


OT? 
nel 
could 


reverse of the truth. 


that is the 
swine, Mr. President, but (true to our type) we 
have wished you to feed us some more 


Distinguished Jurist from Overseas Next on 
Program 

We are now ready for the second speech of the 

evening. It was a bold move on the part of the In 

stitute to invite a distinguished jurist from over-se: 

Realizing the pressure on the English judiciary—wh 

differ from ours in numbering no 





gentlemen of leisure 
¢ 1 sa9° e e | f] | ] 
anks—our plan was to have him fly both ways 
between London and New York and between New 
York and Washington so that he would be absent from 
Hall only 


reac hed 


in their 1 


over the week-end. The trans 
New York today exactly on 
schedule and the connecting Washington plane is du 
almost at this m that 
introductory 


\Vestminstet 
atlantic plane 
ment—so I may with safet 


proceed with my statement in the hope 


that he will be entering as I conclude Lhis trees me 
from the embarrassment which I might feel in | 
presence, in view of some of the things I propose t 
say. 

The fact is that John Pophar s a remarkable 
example of misspent youth and useful maturit 


You may think me churlish to intimate that 


conduct of the Lord Chief Justice was not always 
accordance with judicial standards But you must 
remember that the English are much more matter-of 


fact than we They talk of their own and their ne 1g 
bor’s foibles with a frankness which we seldom 

tate Take this matter of judges. Ou! tandard for 
the judiciary is an exalted one; and it is not enougl 
that a judge should be exemplary now: he must always 
have been a paragon of virtue; he must have been a 
good little boy and, as an adolescent, he must have 


been a stranger to all the lapses in conduct to which 
other young men are prone. At the bar, if he had any 
clients, he must always have comported himself with 
all due fidelity to their interests ar 
[ own. In short, to hold judicial 


id with entire dis 
regard of his I 
during good with us, good behavior 
as well in the past as in the present and in the futur 
and this probably explains why so 
exceeding!y about the det 
lives. As our standard is too e> ry 
achievement, we have made of it a convenient fiction 
and, no matter what the facts, 
make about an American judge such a statement as 
[ have made about Sir John Popham 
Now contrast all this with the English point of 
view. I hold in my hand a 
record of the English judges. 
as follows: 
“It seems to stand on undoubted testimony, that 
at this period of his life, besides being given to drinkin 


and 


behavior means, 


reticent 





nobody would dare to 


recognized biographical 


In Chapter \ 


gaming,—either to supply his profligate expendi 
ture, or to show his spirit, he frequently sallied forth 
at night from a hostel in Southwark, with a band of 
desperate characters, and that, planting themselves in 


ambush on Shooters’ Hill, or taking other positions 


favorable for attack or escape, they stopped travelers, 
and took from them not only their money, but any val- 
uable commodities which they carried with then 

boasting that they were always civil and generous, and 


that, to avoid serious consequences, they went in sucl 
numbers as to render resistance impossible. We must 
remember that this calling was not then by any means 
so discreditable as it became afterwards; that a statute 
was made during Popham’s youth by which, on a first 
conviction for robbery, a peer of the realm or lord of 





























parliament was 
cannot 


entitled to benefit of clergy ‘though he 
read’; and that the traditions were still fresh, 
of robberies having been committed on Gad’s Hill 
under the 1 of a Prince of Wales. The extraor- 
dinary and al: 


Sanctiol 


ost incredible circumstance is, that Pop- 
ham is supposed to have continued in these courses 
after he had been called to the bar, and when, being 


of mature age was married to a respectable woman. 


\t last, a sudden change was produced by her unhap- 
piness, and the birtl whom he felt 


1 of a child, for 


ittachment 


Fron tl point the record proceeds to chronicle 
his care¢ ar, his exploits in the office of Solici- 
tor General and of Attorney General and finally his 
appointment to be Chief Justice of England. I doubt 


il any oo lie General ot \ttorney General of the 


United State is had a nore, lurid past than he; and 


even thos« them who have favored redistribution of 

ealth have lopted more refined methods of appro- 
priation tl e in ambush on Shooters’ Hill. How 
ever, we art human: we all have a sneaking admira- 


tion for the And so it seemed 


cessful highwayman 
charge of the arrangements for this 


to those oft 


dinner that no guest would be more welcome than this 

extraordinary man—and that many of us would have 

toward hi feeling of comradeship which exists 

between those whose vices are the same. In a moment 

or two, therefore, I expect to be able to present him 

to you and |] e you will give him the warmest sort 
1 WeICct! 

\t t point a telegram was brought in, the 
President read and had a whispered consultation 
with his ¢ s. He then proceeded. ) 

Ladies Gentlemen: It is with difficulty that 
I control my voice sufficiently to read you the cable- 
gram which has just been handed to me. It reads as 
follows 

Lot lay 13, 1938. I regret to inform you 
hat the R iorable John Popham, Chief Justice 
of Englan« unable to be with you this evening. 
The record of which I have the honor to be official 
custodian discloses that he died on June 1, 1607, in 
the 72nd ye his age 
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“Richard Ritem, Chief of the Royal Bureau 
of Vital Statistics.” 
This wholly unexpected development makes nec- 


essary a sudden change in our plans. I declare that 
an emergency exists—and I ask you, one and all, to 
cooperate with me in saving our program from col- 
lapse. As I look over the audience my eye lights on 
the commanding figure of Professor Barton Leach of 
the Harvard Law School. If you are like me you 
recall with delight the contribution he made last year 
to the success of the dinner. Do you feel inclined 
to ask him to fill the place on our program left vacant 
by the demise of Chief Justice Popham? 

(The audience is heard from.) 

Professor Leach—you have heard the insistent 
call of your fellow-citizens. Many a man has run for 
the highest public office on a far less spontaneous sum- 
mons from the electorate. Although I understand that 
Latin is outmoded at Harvard—even so you will per- 
mit me to remind you that “Vox populi est Vox Dei’’! 

(Professor Leach consents on condition that an 
accordion can be produced. ) 

You have heard that nothing stands between us 
and our heart’s desire except the lack of an accordion. 
[ am sure that somebody in this great audience must 
have brought an accordion with him. I can picture 
some foresighted man saying to himself “I’m going to 
Washington—where anything may happen without 
warning. I think I'll take my accordion along and so 
be prepared for all eventualities.” Am I right? Can 
anybody help us out? 

(An accordion is produced. ) 

Thank you, my dear Sir! You are entitled to the 
thanks of the Institute—at least accordion to my way 
of thinking! 

Professor Leach—the meeting is yours! We have 
heard much lately of the “Folk-Lore of Capitalism.” 
[ suggest that you favor us with the “Folk Songs of 
Liberalism.” 

Ladies and Gentlemen: I present the modern Or 
pheus—Professor Barton Leach of Harvard Univer- 
sity. 

' (Professor Leach thereupon functioned with his 
well known efficiency. ) 
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JUNIOR BAR NOTES—PROGRAM FOR 
CLEVELAND MEETING, ETC. 


1 reporter on the Springfield 
Union, he became a_ special 
writer for the Cleveland Plain 
Dealer in 1919, managing edi- 
tor in 1920 and editor in 1933. 
Ile was president of the Amer- 
ican Society of Newspaper Edi- 
tors in 1933 and 1934, and a 
member of the Code Authority 
of the Daily Newspaper Busi- 
ness under the N. R. A. He 








\M which promises that the Cleveland 
f the Junior Bar Conference will lack 


PROG] 
meetil 
not] 


ing in interest, entertainment and eloquence 

has been designed by Ronald J. Foulis’ Program Com 
mittee and approved by the Council. 

The principal speakers will be President Arthur 

T. Vanderbilt of the American Bar Association and 


Paul Bellamy, editor of the Cleveland Plain Dealer. Mr. 
fted speaker and leader of the Fourth Es 
re of personal experience to draw 
Conference on the general sub- 
Beginning his career as 


sellamy, a 
tate, has a le rans 
from in tall 


ject of the press and the bar 


was a member of the highly im- 
portant Special Committee on Cooperation between the 
Press, Radio, and Bar, Created at the instance of the 
\merican Bar Association in 1936. 

\n innovation in the program will be a breakfast 
on Monday, July 25th, in honor of the State Chairmen 
This breakfast is being given by the Council, as an ex 
pression of appreciation for the effective work done this 
vear by the State Chairmen. 

Election returns this year will be announced as 
soon as the ballots are counted. This departure from 
last year is being made in aid of A. Pratt Kesler, who 
again is to serve as Chairman of the Elections Commit- 
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tee, and who last year succeeded in resisting the assaults 
of the curious from 8 p. m. to 8 a. m. election night only 
by almost superhuman efforts. Induction of the newly 
elected officers and Council will take place at a luncheon 
on Wednesday, July 27th. 

Serving on the Program Committee with Mr. Fou 
lis, Chairman, are Earl F. Morris of Columbus, Ohio, 
and James Gleason of Cleveland, Ohio 
Chairman Vernon has announced that Philip H. 
Lewis of Topeka, Kansas and Howard Cockrill of Lit 
tle Rock, Arkansas, will be Chairmen of the Rules and 
Resolutions Committees respectively M1 Cockrill 
urges all persons intending to submit resolutions at 
Cleveland to send five copies of the resolutions to him 
Resolutions submitted in advance can be given greate1 
attention than if not presented until the open hearings 
of the Resolutions Committee at Cleveland. Mr. Cock 
rill’s address is 825 Pyramid Building, Little Rock 
\rkansas 


* * 


The Executive Council, meeting in Washington on 
May 9: 

1. Approved the Cleveland program 

2. Agreed to accede to the request of the Board 
of Governors that the Junior Bar Conference undet 
take a program to bring the Conference, the American 
Bar Association and state and local bar associations in 
closer relation with law school students. Chairman 
Vernon appointed Frank Eckdall, Chairman, and Grant 
Cooper and Earl Morris as a Council subcommittee to 
prepare a plan of action, to be submitted to the Confer 
ence at Cleveland. 


3. Authorized the appointment of a subcommittee 
of the Council to study the need of a standing Confer 
ence committee on the Bill of Rights lewis Powell, 


1 


Joseph Harrison and tl 
were selected for this subcommittee 

4. Accepted, at the suggestion of Frank Brockus 
of Kansas City, a proposal that the Conference mem 


le Secretary f the Conference 


bers do investigating work for the National Conference 


le tees to De paid into the ( onfet 


of Bar Examiners, 
ence treasury. 


5. Referred to the Committee on State Junior 


Bar Sections a proposed 
By-laws providing for “state units” of the Conference 

6. Were entertained at luncheon by District. of 
Columbia Conference members 


amendment to the Conference 
1 
| 


1 
| ‘ 


Thorough and able analysis of the Junior Bar 
movement and its accomplishn 
man Weston Vernon, Jr., in his address as a principal 
speaker at the Florida State Bar Convention on May 6 

Stating that “one of the most outstanding develop 
ments in the profession within recent years is the en 
listment in the work of the organized bar of large groups 
of energetic, able and interested young men,” the Chair 
man stressed the value to the profession and the com 
munity of the Conference Public Information and Amer 
ican Citizenship programs 

“In a day when persons of responsibility have pub 
licly accused lawyers of blocking progress,” he said, 
“we are in need of some means of presenting fairly to 
the public the place of the lawyer in society, the ideals 
of his profession, the true functions of the Courts and 
the importance of preserving all that is good in our 
basic law.” 

“The Junior Bar Conference now has enlisted more 
than 1000 speakers throughout the country who are 


ents was made by Chait 


prepared to make their best efforts to inspire some in 
terest on the part of citizens in their form of govern- 
ment, help them to realize the necessity of exercising 
the privileges they now enjoy of governing themselves, 
and attempt to get them to realize that only by keeping 
our essential liberties can we provide security that 1s 

really secure.” 
“In time, the young lawyers of the country,” he 
said, “can be built into an organization to supply the 
ct 


need for presenting to the people the true picture Ol 


affairs pertaining to matters within the particular 


province of lawyers 

Mr. Vernon urged bar associations to take a 
deeper interest in law students, “Young and old law 
yers alike,” he said, “must be prepared actively to in 


terest themselves in seeing that the abilities of t 

dent are directed into branches of the law where he 
can be useful when admitted, and to foster in the 
admitted lawyer the feeling of brotherhood which 


should prevail among members of the protession 


Harold B. Wahl, dynamic Vice-Chairman of the 
Conterence, a leader in the organization of the Junior 
Section of the Florida State Bar, and formerly its sec 
retary, was elected Chairman of the Section at the an 


nual meeting in May. 


— 
Greater gains in Conference membership are being 
made this year than in earlier years, according to re 
ports from headquarters. The 1936-7 total was prob 


ably passed by May 31. Kansas, from which Member 
ship Chairman Robert M. Clark directs the campaign, 
was high in applications in April, with Illinois a clos« 
| 


second 





HONORABLE E. H. COLEMAN, K. ¢ 
Under-Secretary of State for Canada 
He will address the Association on Friday. 
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SIXTY-FIRST ANNUAL MEETING TO HAVE CON.- 
STRUCTIVE PROGRAM 


Significant Phases of Administration of Justice to Receive Attention—Sessions of Assembly 
and House of Delegates Promise Plenty of Action—Report of Section on Judicial Adminis- 
tration, Making Important Recommendations, to Be One of High Lights of Meeting—Novel 
and Important Feature in Form of Legal Institute to Appear on Program for First Time 
Unusual List of Distinguished Speakers Who Will Address the Meeting on Various Occasions 
Federal Rules of Civil Procedure to Be Subject of Addresses by Experts, Preceding Regular 
Sessions of Association—Section Programs Unusually Full and Interesting to Practicing Law- 


vers—Open Meetings of Certain Committees to Be Held—Tentative Program of Assembly and 


House—Entertainment, etc. 


Tentative Program Report of the Board of Governors to the House of 


Mag Asma Nes Delegates, Harry S. Knight, Secretary. 

MONDAY, JULY 25, 10:00 A. M pon tg nin wig tek 
\f Oe yl ,, ant yee : Offering of Resolutions for Reference to the Com 
lu - ( yma Auditorium mittee on Draft 

‘age es , Reports of Committees: 
resident, Fresiding , °.¢ 
Cal A \dmiralty and Maritime Law 
all “A 
\dd Aeronautical Law. 
( Cs TV . 
me American Citizenship 
Response by George Maurice Morris, Chairman | 
Commerce. 
of House Delegates Communication 
‘ . 7 . > oO Cz ms. 
Presentation lemorial to Hon. Frank BL. Kel- : 
—— State Legislation. 
on Memdtit to flan Menten t Amendments and Legislation relating to Child La 
Poker bor. 
»AKCI ee ° ° 
' , sis Judicial Salaries. 
Annual A of the President of the Association. ] uted Colacsi and T , 
Award of the American Bar Association Medal FOE ee Gee Cees 
Opportunity for the offering of resolutions pur- ; ee 
suant to Arti Section 2 of the Constitution. MONDAY, JULY 25, 7:00 P. M 
( Resolution referred, without debate at this Statler Hotel 
» to th < ns Cor ittee for os oe 
— the | nmittee for hearing and DINNER OF THE ASSOCIATION 
ater report ‘ . . . . 
— . - Under the Auspices of the Section of Judicial Ad 
Announcement by the Secretary as to the States, if ' the: a ‘ee . 
ia] , a . < ministration and the National Conference of Judicial 
any, in wh cancy exists in the office ot State Couns : 
” - 0 Cus 
Delegate and in the office of Assembly Delegate. - ) ) 4: 
Tae : Hon. John J. Parker, Presiding 
Election of Assembly Delegates to fill vacancies : : 
Speakers 
Adjourn: . —™ ; ' , 
, - Hon. Stanley F. Reed, Associate Justice of the 
( Meetings members present from states in ‘ ; a he ‘ . 
a a ; ee Supreme Court of the United States. 
which a vacan xists in the office of State Delegate H H cc TI \ ; ( 
wilt tee Gad teenediately (ellnwing ebicncement. to On ion. omer he ummings, 1¢ ttorney en 
wii <akmmeelin eral of the United States. 
ee Hon. William H. Grimball, Judge of the Circuit 
MONDAY, JULY 25, 2:00 P. M Court, Charleston, S. C. 
Ball } Cleveland Auditorium 10:00 P. M 
lite House or DELEGATES Reception by the President of the Association to 
The President, presiding members and guests. Dancing. 
Roll Call 
Report of the Committee on Credentials and Ad 'EDNE TV 97 
: : “peg 1 WEDNESDAY, JULY 27, 10:00 A. M 
missions, W. W. Evans, Chairman, State Bar Asso ‘ 4 tip? 

ciation Delegate from New Jersey Music Hall, Cleveland Auditorium 

\pproval of the Record , , Tue ASSEMBLY 
Statement of the Chairman of the House of Dele- 


gates, 


George Maurice Morris, Washington, D. C. 
Report of the Committee on Rules and Calendar 


Guy Richards ( np, Chairman, State Delegate from 
California 


Report of the 


The President, Presiding 
Nomination and election (by ballot) of five As 
sembly Delegates to the Huuse of Delegates. 
Statement concerning the work of the American 
Law Institute, by Hon. Joseph C. Hutcheson, Jr., 
Judge of the Circuit Court of Appeals for the Fifth 
437 


Secretary, Harry S. Knight. 
Report of the Treasurer, John H. Voorhees. 
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Circuit and member of the Council of the 
Law Institute. 
on the accomplish 
ments of the Section of | 
discussion of the Sectio mmittee 
respective Chairmen. 
Report by the Chairman of the H« 
(or the Secretary 
the Assembly. 
WEDNESDAY, JULY 27, 2:00 P. M 
Ball Room, Cleveland Auditorium 
Tur House or DELEGATES 
The Presiding 
Roll Call. 
Reading and Approval of thi 
Unfinished Business. 
Reports of Committees 


1 


Reports by the 


use ol De legate 


requiring action by 


Chairman, 


Commercial Law 
Federal Taxation 
Securities Laws 
Customs Law. 
Jurisprudence and 
\dministrative Law. 
Proposals Affecting 
Other Courts of the 
Labor, my loy 
Facilities of the Law Library 
To Further 


Former Associate 


preme 
Inited States 
ment and Social Security 

of Congress 
Portraits of 


Justices of the Su 


he \cquisiti mm ofr 


preme Court of the United States 
Ways and Means. 
Report of the Section of Ju licial Administrz 
WEDNESDAY, JULY 27, 8:30 P. M 


Vusic Hall, Cleve Audit 
THI 
The Preside 
\ddress by The Right 


THURSDAY, JULY 28, 10:00 A. M 


THe ASSEMB 
The President, Presiding 
Presentation of Prize Award for 1938 Ross 
quest Essay to Albert E. Stepl Portland, Oreg 
address by Mr. Stephan 
Reports of Committees 
Cooperation between the ress, 


rium 


M i¢ milla l 


Radio and 
Interfering with Fait 


Publicit l 
uasi-Judicial Pro 


Bar as to 

Trial of Judicial 

ceedings 
Duplication of 
Resolutions 


THURSDAY 28, 2:00 P. M 


Ball Room, Clevelan litorium 
Tue House or DELEGATES 
The Chairman, 
Roll Call. 
Reading and Approval of the Record 
Unfinished Business 
Report to the House of Ds legates of Re 
\dopted by the Assembly for Action by the House of 
Delegates. 
Consideration of Assembly Resolut 
Reports of Committees : 
Legal Aid Work. 
Legal Clinics. 
Economic Condition of the Bar 
Professional 
Unauthorized 
Law Lists. 


I_egal Publications 


Py 7 
res1dinge 
esiding 


Ethics and Grievances 


Practice of the Law. 


American 


\dministration, and 


solutions 


AMERICAN Bar AssoOcIATION JOURNAL 


Survey of Work of Sections and Committees. 
Noteworthy Changes in Statute 
Reports of Sections: 

Junior Bar Conference. 

Legal Education and 

Municipal Law. 

THURSDAY, JUL‘ 
Statler Hotel 
ANNUAL DINNER 

The President, Presiding 


Law 


\dmissions 


Speakers: 
Hon. Owen 3 
Supreme Court of the 
Mr. Leonard W. 
\lanitoba, Canada. 
Professor W. Barton Leach, Ha 
Massachusetts. 
FRIDAY, JULY 2, 
Ball Room, Cleveland 
Cue House or Di 
The Chairman, P 
Roll Call. 
Reading al 
Unfinished 


Rep rts of 


Roberts, \ssociate 
United States 


Brockington, K 


Cambridge, 


\pproval of 


business. 
Sections : 
Bar Organization <Activiti 
Criminal Law. 
Insurance Law. 
International and Comparatiy 
Mineral Law. 
National 
Uniform State Laws 
Patent, Trade-Mark and Coy 
Public Utility Law. 
Real Property, Probate and T1 
Presentation of any matters whicl 
local Bar Association or any affiliated 


wishes to bring befo1 


{ onterence 


the legal profession 
Delegates. 

Presentation of any matters whi 
Standing or 
wishes to bring before the House of 

Report of the Committee on Hear 
| leming, Chairman, Delegate 

Report of the Committee on |] 
ery, Chairman, State Bar Association 
Michigan. 

Report of Board of Elections, 
lairchild, Chairman. 

Statement of Certification of Nominati 
cers and Members of the Board of Governor 
Knight, Secretary. 

Election of Officers and Members 
Governors. 

FRIDAY, JULY 29, 12:30 P. \ 
Cleveland Hotel 
ASSOCIATION LUNCHEON 
The President, Presiding 

Address by Mr. E. H. Coleman, K 
Secretary of State for Canada. 

Presentation of newly elected officers a 
of the Board of Governors. 

Informal Address by Incoming Presid 

2:00 P. M. 
sic Hall, Cleveland Auditorium 
THE ASSEMBLY 
The President, Presiding 

Report by the Chairman of the House of Ds 
as to the Action of the House upon Resolutions ad 
by the Assembly. 

Action by the Assembly upon resolutions adopted 


Special Committee of 


state 


le gates 


pted 




















LH 


ye 
 ¢ 


’ 


, ites, W W 


ANNUAL MEETING TO HAVE 


proved and modified by the ( 


ti ap] 
use. 

, 

Ll 


New Bu 


fi Business. 


siness. 


Assembl 
Cleveland Auditorium 
DELEGATES 
Presiding 


O} 


man, 


Credentials and Ad 
\ssembly Dele 
Association 


Committe 


on 
to newly el 


+ 


Bar 
elegate 
Re adit 


| 7 1 
inn 


Ne WwW 


\ J 
\diou 


Busi 


tion of Legal Education 
the Bar 
leveland 


> () 


Auditorium 
27, P. M. 


f Wills and Trusts: The 
the Avoidance 


ft 


t and 


1 


Harvard Law 
the American 


Leach, 


onerry 


| lor 


Instruments 
of 


the 
mi; the 

in Graving Flexibility toa Tes 
Minin Estate Taxes; 
Powers Instruments 


and 
usefulness 
| ‘owe! 
izing 
and 


aime in 


estion ny 


Su 
if 


~s 


2:00 P. M 

s; Elements of the 
the Rule Has Un 
of Drafting Instru 
i the Rule.” 


A. M. 


} 


} 
nods 
4) 


“1 


Tairp Lecruri 

the Rule against Perpetuities 
appointment ; Ques 
Rule; Whethet 
Options to Purchase ; 
Powers of Sale 


Pay 
( Lu 
oT 
ry 


o the 


Trusts: 


all sessions; Admis 
be available without 
in General Headquar 


FEDERAL TAXATION 

Hotel 

12:30 P. M 

fax Clinic, Robert 
(Speaker and subject 


NT 


‘ 


discussi¢ mn 


CONSTRUCTIVE PROGRAM 


PEN MEETING OF THE STANDING COM 
MITTEE ON UNAUTHORIZED PRACTICE 
OF THE LAW 

Wednesday, July 27, 2 P. M. 


~ 


Stanley B. Houck, Chairman, Presiding 


The following subjects will be discussed : 
Ways and means of making the Associate and 


2 
\dvisory Committee function more effectively. 

2. General discussion of Unauthorized 
4 the Law by laymen, publishers’ services in special 
fields of the law, and publishers and distributors of 
legal books, legal forms, etc. 

3. Addresses on recent developments in and fur 
therance of the cooperative relationship between the 
and Trust Companies 
Names and subjects to be announced later. 
+. Discussion of ways and means of furthering 
“Public Relations” between the Bar and lay groups in 
the course of suppression of the unauthorized practice 


Practice 


1 
I 


Ba 


the law. 
5. General discussion any all 
may be presented during the meeting. 


ol 


of and matters 


| 
Ci 


wh 
OPEN FORUM ON PENDING FEDERAL 
LEGISLATION INVOLVING REORGANIZA 
TIONS AND SECURITIES 
Cleveland Auditorium 
Monday, July 25, 2 P. M. 
Tuesday, July 26, 10 A. M 


Sub-committee of Board 


Governors in cooperation with Committees 

\dministrativé Law, Commercial | 

Bankruptcy, Securities Laws and Regu 
lations and the Section of 
Municipal Law. 

\ representative of the Securities and [exchange 
Commission will discuss the underlying purposes, 
philosophy and value of the Chandler Bill, the Lea Bill, 
and the Barkley Bill. 

A representative of the Committee on Administra 
tive Law will discuss the Administrative Laws aspects 
of the Lea and Barkley Bills. 

A representative of the Committee on Commercial 
law and Bankruptcy will discuss the effects of the 
three bills on reorganizations through bankruptcy and 


Under \uspices of 
on 


aw and 


court procedure, 

Representatives of the Committee of Securities 
Law and Regulations will discuss the Barclay Bill and 
of the Lea Bill on Non-Judicial Reorganiza 


the effect 


tions. 
\ speaker representing the Municipal Law Sec 


tion will discuss the effect of the Lea Bill on reorgani 
and municipal securities. 


ions 


zat 
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SECTION OF BAR ORGANIZATION 
ACTIVITIES 
SECOND ANNUAL MEETING 
Cleveland Auditorium 
Tuesday, July 26, 1938 
Carl V. Essery, Chairman, 
First SESSION—9 :30 
Report of Chairman 
Appointment of Nominating Committee 
Roll Call. 


Report of Committee on 


presiding 


A. M 


Local Bar 


\ssociation 


Administration—David A. Frank, Dallas, Texas, Chait 
man. 

Address—‘‘Section Organization in Local Bar As 
sociations,’”” Ben O. Shepherd (President, Detroit Bat 


\ssociation ). 


General Discussion Local Bar Association 
Problems : 
The Amount and Collection of 
Time and Place of Meetings; 
Speakers ; 
Minimum Fes 
Report of Committee on Voluntary 
sociation Administration.—] 


waukee, Wis., 


Report of Committee on Coordination of State and 


Dues ; 


{ he dule S 

State Bar As 
Gilbert Hardgrove, Mil 
Chairman 


Local Associations.—Forrest ( Donnell, St. Louis, 
Missouri, Chairman. 
Address—“What the American Bar Association 


Can Do to Aid Local Bat 
Moorhead, Beaver, Pa., 
vania Bar Association 


Forest Gy 
Pennsyl 


\ssociations,” 
President of 


rormert 


Address—‘‘What the American Bar Association 
Can Do to Aid State Bar Associati ns,” W Wallac: 
Kry, Mexico, Mo., President, Missouri State Bar As 


sociation. 

Address—*What Local and State Bar Associa 
tions Can Do to Aid the American Bar Association.’ 
William L. Ransom, New York City, former President 
of American Bar Association 

General Discussion of Questions bearing on Coop 
eration between Bar 
announced later. ) 

Report of Committee on Future Program of Work 
for the Section—Raymer F. Maguire, Orlando, Florida. 
Chairman. 


General 


Asso iations (()uestions to he 


Discussion of Report of Committees 
SECOND SESSION—2:00 P. M 

Report of Committee on 

grated State Bars—Roscoe O 

Mich., Chairman. 
Symposium—*How Integration :” 
Carl B. Rix, Milwaukee, Wis., Chairman of Com 

mittee on State Bar Integration 

State Bar Integration. 
Burt J. Thompson, Forest ( 
James W. Gordon, Richmond, Va 
Romney Spring, Boston, Mass 
Harvey M. Johnson, Omaha, Neb 
General Problems 


Inte 
Arbor, 


\dministration of 
Bonisteel, Ann 


to Obtain 


Iowa 


Discussion of 
Integrated Bar. 
Report of Committee on Public Relations 
Dawson, Chicago, Illinois, Chairman 
Address—‘“What an Editor Thinks of Lawyers 
N. R» Howard, Editor of the Cleveland News 
General Discussion of Questions bearing on Public 
Relations. 
Report of Committee ot 


\. Harris, 


Relating to the 


Mitchell 


Judicial Councils—Silas 


Columbus, Ohio. Chairman 
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Address—“The Function of Bar Organizations in 
the Development of Judicial Administration.” Arthur 
T. Vanderbilt, President of American Bar Association. 

Report of Committee on Legislative Contacts 
Frank E. Tyler, Kansas City, Missouri, Chairman 

Report of Committee on Fees and Sched 
Henry C. Warner, Dixon, Illinois, rl 
Report of Committee on Publications—J. L. W. 
Henney, Columbus, Ohio, Chairman 

Election of Officers 

Unfinished Business 


Charges 


SECTION OF CRIMINAL |] 
Ball Room. Statle H 


26, 10:00 A. 


AW 


Tuesday, July 
Rollin M. Perkins, Chairman, Presiding 
Report of Chairman. 
Report of Secretary 
Appointment of Nominating Committe 


Reports ot Committees on 


Cooperation with American Prisot \ssociation 
( ooperation vith Council of State G ernments 
Cooperation with International Association of 


Police 

Criminal Law Enforcement 
Criminal Procedure. 
Current Developments 
Education and Practice 


( hiefs of 


“Demonstrations of Scientific Crime Detection 
by Professor Leonarde Keeler, of the Scientific Crime 
Detection Laboratory of Northwest niversity 
School of Law. 

Address, “Juvenile  Delinquen Sanford 
Bates 

8:00 P. M 
Lattice Room, Statler H 
\nnual Dinner. (Program to be announced latet 
Wednesday, July 27, 2:00 P. M 


Ball Room, Statler Hot 
Reports of Committees on: 
Medico-Legal Problems 
Personnel in Criminal Law Enforcement 
Psychiatric Jurisprudence 
and Local Bar Associat 
Special Committee on Firearms Legislation 
f Nominating Committee 
of Officers and Members of Council 


state 


Report 


k lec tion 


SECTION OF INSURANCE LAW 
Monday, July 25, 
Statle r Hotel 
brown, Chairmat resi 
2:00 P. M. 
Address of Welcome, by Lawrence’ Jeffries, De 
partment of Insurance, Columbus, Ohio 
Response by Howard D. Brown, Chairman, Sec 
tion of Insurance Law. 
Report of Secretary, Howard (¢ Spence! 
\ppointment of Nominating Committe 
2:45 P.M 
Reports of Committees : 
Membership, Charles W 
Chairman 
Unauthorized Insurance 
Moser, Chicago, Ill., Chairman. 


1938 


Howard D 


Morris, Louisville, Ky 


Companies 














— 
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Life Insurance Law, John F 
Mass., Chairman. 

lire Insurance Law, Chase M. Smith, Chicago, 
Ill., Chairman. 

Health and Accident Insurance Law, Frank E. 
Spain, Birmingham, Ala., Chairman. 

Automobile Insurance Law, Royce G. Rowe, Chi 
cago, Ill., Chairman. 

lraternal Insurance Law, Arthur W. Fulton, Chi 
cago, Ill., Chairman. 

Marine and Inland Marine Insurance Law, James 
W. Ryan, New York City, Chairman 

Workmen’s Compensation and Employers’ Liabil 
ity Insurance Law, Raymond N. Caverly, New York 
City, Chairman. 

Prospective Legislation, Lewis 
S. D., Chairman. 


Handy, Springfield, 


Benson, Huron, 


3:45 P. M. 

“The Lawyer and the Life Underwriter,” by 
Roger B. Hull, General Counsel of the National Asso 
ciation of Life Underwriters, New York City. 

“The Law of Marine and Inland Marine Insur 
ance,” by James W. Ryan, New York City 

“Protection and Indemnity Insurance,” by Samuel 
DD. Macomb, New York Cit, 

“Pre-Trial Procedure in Insurance Cases.” by 
Hon. Joseph A. Moynihan, Judge Circuit Court, De 
troit, Mich. 

Tuesday, July 26 
9:30 A. M 


Reports of Committees: 

Fidelity and Suret Insurance Law, J. Harry 
Schisler, Baltimore, Md., Chairman 

Casualty Insurance Law, Millard B. Kennedy, Chi 
cago, Ill., Chairman 

Qualification and Regulation of Insurance Com 
panies, Professor Edwin W. Patterson, New York 
City, Chairman. 

Lay Insurance Adjusters, 
Atlanta, Ga., Chairman. 

10:00 A. M 

“The Federal Motor Carrier Act.’ by Hon. Josep! 
B. Eastman, Interstate Commerce Commission, Wash 
ington, D. C, 

“Declaratory Judgments and Insurance Litiga 
tion,” by Edwin M. Borchard, Professor of Interna- 
tional Law, Yale University. 

“The Future Development of the Automobile 
Policy,” by E. W. Sawyer, Boston, Mass 

“Defenses Based Upon Concealment, 


E. Smythe Gambrell. 


Misrepre 
sentation or Fraud under Standard Fire Insurances 


Policy,” by Charles W. Sellers, Guardian Building, 
Cleveland, Ohio. 


Rounp TABLE Con 
2:00 P. M 

Six Round Table Conferences will be held in rooms 
to be assigned at the Statler Hotel 
vram of each Conference follows: 

Round Table I 

FIDELITY AND Surety INSURANCE Law: J. Harry 
Schisler, Chairman, Presiding 

“Case Law Developed from Bankers’ and Brokers’ 
Blanket Bonds,” paper by Henry W. Nichols, New 
York City. 

“Equitable Remedies in te Contractors’ Public 
Works Bonds,” paper by Edward H. Cushman of Phil 
adelphia, Pa. 

Discussion, 


FERENCES 


The specific pro 


Round Table I] 
CasuaLty INSURANCE Law: Millard B. Kennedy, 
Chairman, Presiding. 

“Liability of Owners, Landlords and Tenants ti 
Invitees, Licensees and Trespassers,” by David (¢ 
Haynes, Youngstown, Ohio. 

“Conflict in Laws of Various States Regarding 
Negligence Resulting in Death,” by Wendell D. Allen, 
Baltimore, Md. 

“Claims or Judgments against Insured in Excess 
of Policy Limits,” by Henry Moser, Chicago, Illinois 

“Riot and Sit Down Strike Liability,” by Milo H 
Crawford, Detroit, Mich. 

Discussion, 


Round Table II] 
Lire INSURANCE Law } 
HEALTH AND ACCIDENT | 
INSURANCE LAW 
FRATERNAL INSURANCI a joint session 
LAW 


Committees will hold 


Life Insurance Law 

“Aviation Hazard as Affecting Life Insurance 
Contracts,” by Rowland H. Long, New York City. 

“Taxation of Life Insurance Companies Under 
State Laws,” by Robert L. Hogg, New York City 

Discussion. 

Fraternal Insurance Law 

“The Law of Assignment as Related 
Benefit Certificates,” paper by Edmund L. Craig, 
l’vansville, Ind. 


Discussion lead by Richard F Lite lope 
Kans. 
Health and Accident Insurance Law 
“Amount in Controversy,” by Ivan Robinet 


Phoenix, Ariz 

Discussion by J. Mitchell Cockrill, Little Rock 
Ark. 

“Expert Testimony,” by F. 
Grand Rapids, Mich. 

Discussion by C. H. Gover, Charlotte, N. ( 


Round Table I\ 


FirE INSURANCE LAw: Chase M. Smith, Chai 
man, Presiding. P 

“Sole and Unconditional Ownership Clause in 
Standard Fire Insurance Policy,” by Arthur E. Bei 
son, Counsel, Fire Association of Philadelphia, Pa 

“Review of Fire Insurance Decisions of the Year 
by Burke G. Slaymaker, Indianapolis, Ind 

“Annotation of Fire Insurance Policy,” repo 
discussion by Chase M. Smith. 


Round Table \ 


COMPENSATION AND [EMPLOYER 
Raymond N. Caverly, Chait 


WoRKMEN’Ss 
LIABILIty INSURANCI 
man, Presiding. 

Papers on: 

“Administration of Compensation Laws,” 
ward J. Boleman, Indianapolis, Ind., and John J. Ca: 
roll, member of Industrial Accident Board of New 
York. 

\ecupational Disease,” by Thomas N. Bartlett, 
Manager Claim Dept., Maryland Casualty Company 
Baltimore, Md., and Albert E. Meder, Detroit, Micl 

Round Table VI 

MARINE AND INLAND MariNE INSURAN( 
W. Ryan, Chairman, Presiding. 

“Inland Marine Insurance,” by Earl Appleman, 
New York City. 


James 

















ANNUAL MEETING HAs 


“Collisi Claims in Marine Insurance,” by 
Leonard J. Matteson, New York City. 

“Deviation as Defined by the Courts Under Ma- 
rine Insura Policies,” by Henry P. Dart, Jr., New 
{ re ins | 

“Statu Seamen Working on Board Vessels 
Which Are Out of Commission,” by Carl V. Essery, 
Detroit, M: 

Recet levelopments in the Laws and Customs 
f Marine Insurance,’ by Joseph W. Henderson, Phil- 
adelphia P 

“Inland Marine Insurance Problems in the Eastern 
States,” | omas Watters, Jr., Washington, D. C. 

“Mari d Inland Marine Insurance Experience 
and Probl the Great Lakes and in the Middle 
West S by L. H. Kerr, Chicago, Il. 

7:00 P.M. 

Statler Hotel 

DINNER—Floor Show 
Wednesday, July 27 

2:00 P. M. 

WI! e Government Has Done, and is Doing, 
to Further uate Insurance and Security for Its 
Citizens at eir Property,” by Hon. Joseph B. Keen 
an, Assistant to the Attorney General of the United 
States, Washington, D. ( 

Equitable Relief from Fraud in the Procurement 

Insut Frank E. Spain, Birmingham, Ala. 

“E fhe Settlement Policy of Insurance Com 
panies on Lawyers’ Income,” by Hugh D. ¢ ombs, Vice 
President nited States Fidelity & Guarantee Com 
pany, Baltit Md 
GENERAL Discussion BY MEMBERS OF THE SEt 
rION 

REPO! NOMINATING COMMITTEE. 

ELE OFFICERS 

SE OF INTERNATIONAL AND 

COMPARATIVE LAW 
d Auditorium—Room “( 
lay, July 25, 2:00 P. M. 
ft Bullington, Chairman, Presiding 
Ret Chairman 
DIvISION OF COMPARATIVE LAw 
Guerra | Washington, D. Division Director, 
Presiding 

Syl liscussion 

Pr g of Evidence Abroad Raymond ‘| 
Heilpern, N York City. 

To be ed | dis« S from the floor 

Rep f Committees 

Arrat nts for Washington Meeting, William 
R. Vallan Washington, D. ¢ Chairman 

Teaching of International and Comparative Law, 
Howard S. LeRoy, Washington, D. C., Chairman. 

Memb«e James Oliver Murdock, Washington, 
D. C.. Cha 

\pr ( Nominating Committee 

Mu Hall 
luly 26, 10:00 A. M 

Rey (ommiuttees 

Powe Attorney in Latin American Countries, 
David E. Grant, New York City, Chairman. 

Mil und Naval Law, Col. Hugh C. Smith, 
Washingt D. C.. Chairmar 

Int 1 Double Taxation, Mitchell B. Car 


N (“34  & 


CONSTRUCTIVE PROGRAM 


DIVISION OF INTERNATIONAL LAw 

Symposium discussion : 

“The Mexican Situation and Protection of Ameri 
can Property Abroad,” Frederic R. Coudert, New York 
City. 

General discussion 
Washington, D. C. 

To be followed by discussion from the floor. 

Reports of Committees : 


led William R. Vallance, 


by 


International Law in the Courts of the United 
States, Edgar Turlington, Washington, D. C., Chait 


man. 

Pacific Settlement of International Disputes and 
Current Development of International Law, James 
Brown Scott, Washington, D. C., Chairman 

2:00 P. M. 

Reports of Committees : 
Publications, Louis G. 
C., Chairman. 
Symposium discussion : 
“The Neutrality Problem,” by Edwin M. Borch 
ard, Yale Law School, New Haven, Connecticut. 

General discussion led by James W. Ryan, New 
York City. 

To be followed by discussion from the floor. 


Caldwell, Washington, 


D 


Room “C” 
Wednesday, July 27, 

Symposium discussion : 

“Developments and Trends in Foreign Expropria 
tion Laws,” Henry P. Crawford, Washington, D. C 

General discussion led by the Chairman 

To be followed by discussion from the floor. 

Reports of Committees : 

Restatement of International Law, William S. Cul 
bertson, Washington, D. C., Chairman. 

Revision and Codification of United States Nation 
ality Laws, Henry F. Butler, Washington, D. C 
Chairman. 

Miscellaneous Unfinished Business. 

Report of the Nominating Committee 

Election of Officers. 


2:00 P. M 


SECTION OF JUDICIAL ADMINISTRATION 
Little Theatre—Cleveland Auditorium 
Judge John J. Parker, Chairman, Presiding 
Monday, July 25, 2:30 P. M. 

Report of Chairman and Council of Section, Judge 
John J. Parker, Charlotte, N. C. 

Report of Committee on General Aspects of Judi 
cial Administration, Judge Edward R. Finch, New 
York City, Chairman. 

Open forum discussion of this report 

Report of Committee on Jury Selection, Judge 
John P. Dempsey, Cleveland, Ohio, Chairman 

Open forum discussion of this report. 

Report of Committee on Pre-Trial Practice, Judge 
Joseph A. Moynihan, Detroit, Michigan, Chairman. 

Open forum discussion of this report. 

Report of Committee on Trial Practice, Judge W 
Calvin Chesnut, Baltimore, Maryland, Chairman 

Open forum discussion of this report 

General Business. 

7:00 P. M. 
Statler Hotel 
DINNER OF THE ASSOCIATION 

Under the Auspices of the Section 

\dmiunistration and the National Conference « 


Judicial 
f Judicial 


of 


€ oun ils 


Hon. John J. Parker, Presiding 
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Speakers : 

Hon, Stanley F. Reed, Associate Justice of the 
Supreme Court of the United States 

Hon. Homer S. Cummings, The Attorney General 
of the United States. 

Hon. William H. Grimball, Judge of the Circuit 
Court, Charleston, S. C. 

Tuesday, July 26, 10:00 A. M 
Little Theatre Auditorium 

Frank W. Grinnell, Chairman of National Confet 
ence of Judicial Councils, presiding. 

\ddress—Chief Justice John W. Kephart, of the 
Supreme Court of Pennsylvania. 

Report of Committee on Appellate Procedure 
Prof. Edson R. Sunderland, Ann Arbor, Michigan, 
Chairman. 

Open forum discussion of this report 

Report of Committee on Law of Evidence, Dean 
John H. Wigmore, Chicago, Illinois, Chairman. 

Open forum discussion of this report. 

Report of Committee on Administrative Agencies 
and Tribunals, Ralph M. Hoyt, Milwaukee, Wis., 
Chairman. 

Open forum discussion of this report 

General Business. 

Election of Officers for ensuing vear 

Note: All members of the Association, whether 
members of the Section or not, are invited to attend 
the Section meetings. Reports of chairmen of com- 
mittees will be limited in length to from ten to fifteen 
minutes, not exceeding fifteen minutes in any case 
Following each report an open forum discussion will 
be had so that the views of those present with respect 
to the proposals of the committees may be registered, 
and discussion from the floor is invited. Time allotted 
for open forum discussion of each report is limited to 


twenty minutes, with a three minute limit on speeches 


JUNIOR BAR CONFERENCE 
Cleveland Hotel 
Sunday, July 24, 9:00 A. M 
Meeting of Officers and Council 
2:00 P. M. 
First GENERAL SESSION 
Harold B. Wahl, Jacksonville, Florida, Vice-Chairman, 
Presiding 
Address of Welcome, James R. Garfield, Cleveland, 
Ohio. 
Response, Joseph D. Stecher, Toledo, Ohio, Past 
Chairman of the Conference 
Address by Paul Bellamy, Editor of the Cleve- 
land Plain Dealer. 
Introduction and Remarks from President Vander 
bilt. 
Report of the Chairman, Weston Vernon, Jr., New 
York City. 
Report of the Secretary, Paul F 
ington, D. C. 
Report of the Committee on Rules, Philip H. 
Lewis, Topeka, Kans., Chairman 
Report of the Director of Public Information, Mil- 
ford Springer, Washington, D. C., Director. 
Report of Activities Committee, Donald B. Hat- 
maker, Chicago, IIl., Chairman 
Announcement of Personnel of Nominating Com 
mittee. 
Report of Committee on Elections, A. Pratt Kes 
ler, Salt Lake City, Utah, Chairman 
Adjournment at 4:30 P. M. 


Hannah, Wash 


Monday, July 25, 8:00 A. M. 
Breakfast by Council Members for State Chair- 
men, Hotel Cleveland. 
9:00 A. M. 
Open hearings by Resolutions Committee—Pri 
vate Dining Room No. 31, Cleveland Hotel 
2:00 P. M. 
Open hearings by Resolutions Committee, Private 
Dining Room No. 31, Cleveland Hotel 
4:00 P. M. 
Meeting of Nominating Committee to receive nom 
inations, Private Dining Room 29, Cleveland Hotel 
Tuesday, July 26, 9:30 A. M 
SECOND GENERAL SESSION 
Weston Vernon, Jr., Chairman, Presidin 
Reports of Standing Committees 
Membership, Robert M. Cla 
Kans., Chairman. 
Restatement of the Law, H. |. Cohen, Bos 
ton, Massachusetts, Chairman 
Unauthorized Practice of the Law, Julius 
Sklar, Camden, New Jersey, Chairman 
State Junior Bar Sections, Francis L. Cross, 
San Francisco, California, Chairman. 
Economic Survey, LaVergne Guinn, Dallas, 
Tex., Chairman. 
Publications, Minier Sargent, Chicago, IIl., 
Chairman. 
Legislative Drafting, John H. Caruthers, St. 
Louis, Missouri, Chairman 
Reports, Julian B. Humphrey, New Orleans, 
Ila., Chairman. 
Reports of Special Committees : 
Relations with Law Schools, Frank I. Eck 
dall, Emporia, Kansas, Chairman 
Civil Liberties, Paul F. Hannah, Washington, 
D. C., Chairman. 
Report of Resolutions Committee, H 
Cockrill, Little Rock, Ark., Chairman. 
Open discussion of program of Conference for fol 
lowing year. 
Report of Nominating Committee 
Nominations from the floor. 
Adjournment at 12:00 Noon ‘ 
12:00 M. to 2:00 P. M 


Howard 


Balloting by members for election officers and 
council members for ensuing year. 
2:00 P. M. 
Meeting of Judges of Election to count ballots 
7:00 P. M. 


Dinner Dance at the Country Club, Lander Road 


Wednesday, July 27, 12:30 P. M 
Luncheon at Mid-Day Club, Union Trust Bldg., 
Weston Vernon, Jr., Retiring Chairman, presiding 
Installation of new Officers. 
Adjournment. 
Meeting of newly elected Officers and Council 


SECTION OF LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 
Cleveland Hotel 
Tuesday, July 26, 9:30 A. M. 

Joint Session with the National Conference of Bar 
Examiners, R. G. Storey, Chairman of Section, pre- 
siding. 

Report of Committee on Cooperation between Bar 
\ssociations, Law Schools and Boards of Legal Ex 
aminers, Alfred L. Bartlett, Chairman. 








—— "=e 





Topic for Discussion—“The Character Problem in 
the Bar Ad1 ion Process.”’ 

Speake 

Walter M. W. Splawn, Washington, D. C., Chair 
man of the Interstate Commerce Commission. 

Karl A. McCormick, Buffalo, N. Y., Proctor of the 
Bar of the Eighth Judicial District of New York. 

William M [ll., Chairman of the 


Tames, ( ‘hicago, 


Committee on Character and Fitness Examination of 
the National Conference of Bar Examiners. 
2:00 P. M 

\de e Chairmat 

Rep e Advise 

\ppointment of Nominating Committee 

Addre Some Convictions as to Legal Educa 
tion,” by A [. Vanderbilt, President of the Amer 
ican Bar A n : 

\ddre egal Institutes I Have Known,” by 
Walter | Cleveland, Ohi 

\ddre ractising Law Courses,” by Charles 
\. Beardsl f Oakland, California 

Three minute reports on Institutes, Practising Law 
Courses, and State Bar Activities in Advanced Legal 
ducati 

report Nominating Committee 

Election (Jthicers 

SECTION OF MINERAL LAW 
Cl land Auditoriwmm—Room “B”’ 


Monday, July 25, 2:00 P. M. 


James L. Shepherd, Jr., Chairman, Presiding 

Report the Chairman 

Approval of Minutes of Kansas City Meeting 

Disposition of Routine Matters 

\ppointment of Nominating Committee. 

Addresses 

“The Modern Theory and Practical Application of 
Statutes for the Conservation of Oil and Gas,” by Pro 
fesso1 Walter Summers, of the School of Law of 
the Universit Illinois 


“Compul Pooling of Adjacent Tracts into 
Drilling Units to Conform to an Established Well- 
spacing Plan,” by James A. Veasey, General Counsel 
and Vice-President of The Carter Oil Company, 
Tulsa, Okla 
Tuesday, July 26, 9:30 A. M. 

Symposiui \ddress 
Gas, Repressuring Oil Sands, and Stor 
ing Gas in Depleted Fields as Conservation Measures.” 

Engineering aspects: J. H. Dunn, Production En 


gineer, Lone S Gas Company, Dallas, Texas. 
legal aspects: C. C. Small, Amarillo, Texas, mem 
ber of the 7] senate 
2:00 P. M. 


The Bituminous Coal Act of 1937—the Difficul- 
ties Encount 1 in Bringing it into Effect, etc.”—Rob 
ert W. Knox, General Counsel of the National Bitumi 
nous Coal ¢ ; 


Walter F. Dodd, Chicago, IIl., will deal with other 
aspects of tl ubject as will additional speakers to be 
announced 

SECTION OF MUNICIPAL LAW 
Cleveland Hotel 
Tuesday, July 26, 10:00 A. M 
Mur Seasongood, Chairman, presiding 
Address of Welcome and brief address on “Mat- 


ANNUAL MEETING HAs CONSTRUCTIVE PROGRAM 445 





ters of Local Government,” by Hon. Harold H. Bur- 
ton, Mayor of the City of Cleveland. 

Report of Committee on Legal Problems of Mu 
nicipal Housing and City Planning, Edward H. Foley, 
Jr., Chairman, of counsel of U. S. Treasury Depart 
ment 

New York City Housing Authority, Maxwell H. 
Tretter, counsel to the Authority. 

Municipal Housing Officials Association, Ernest 
J. Bohn, Chairman of Housing Committee, Cleveland 
City Council and officer of National Association of 
Housing Officials. 

The United States Housing Authority, Leon H. 
Keyserling, General Counsel to the Authority. 

\n ex-mayor looks at Municipal Government, 
Neville Miller, Assistant to the President of Princeton 
University, ex-mayor of the City of Louisville, Ky. 

12:45 P. M. 
Section Luncheon 
Municipal Government, Murray Seasongood 
2:30 P. M. 

Reports of Committees : 

Special Assessments on Real Property and Special 
\ssessment Obligations, Henry P. Chandler, Chair- 
man 

Improvement of Legal Procedure for Assessment, 
levy and Collection of Municipal Taxes on Real Prop- 
erty, Robert C. Brown, Chairman. 

Municipal Civil Service and Improvement of Gov 
ernment Personnel, Murray Seasongood, Chairman. 

\ddress: Revising the Statutes of New Jersey 
Frank H. Sommer, Dean of New York University, 
School of Law. 

Reports of Committees : 

Legal Remedies of Municipal Bondholders and 
Administrative Control of Municipal Reorganizations, 
Edward J. Dimock, Chairman. 

Consolidation and Reorganization of City and 
County Government, Thomas H. Reed, Chairman. 

Legal Problems of Financing Municipal Improve 
ments by “Special Revenue” and “Authority” Obliga 
tions, Arnold Frye, Chairman. 

Publications: “T.egal Notes,’ C. W. Tooke, Chair 
man. 

Report of Nominating Committee and Election of 
Officers. 

Statement by New Chairman as to Budget and 
Committees for the new vear. 

Adjournment at 5:00 P. M. 

SECTION OF PATENT, TRADE-MARK AND 
COPYRIGHT LAW 
Directors Room—4qth Floor, Union Trust Building 
Bert M. Kent, Chairman, Presiding 
Monday, July 25, 2:00 P. M. 

\nnouncements. 

Report by Chairman. 

Reports of Committees. 

Appointment of Committee to Nominate Officers 
and Members of Council. 

Tuesday, July 26, 10:00 A. M. 

\nnouncements. 

Reports of Committees (Cont'd) 

2:00 P. M. 

Reports of Committees (Cont'd). 

Report of Nominating Committee and Election of 
Officers and Members of Council. 
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Unfinished Busin 
New Business. 
Adjournment. 


7:30 . | 
Country Club (L: id 
Informal Dinner f Membe idies and Guests 


Wednesday, July 27 
Morning and afternoon tri will be arranged so 
Members and Guests may see some of the unique 
and outstanding industrial plants in Cleveland. Pro 
visions for playing golf will also be ide. Details will 
be announced at the opening session on Monday after- 
noon, 


that 


y 


SECTION OF PUBLI LAW 


Tuesday, July 26, 10:00 A M 
Walter Chandler, Chairmat 
Address of Chairman of the Section 
Address of Hon. William O. Douglas, 
of the Securities and 
ject to be announced later. ) 
Report of Special Committee on the 
of Holding Company Systems Under the 
Holding Act, Hon. John f. Burt of 
Chairman. 
Informal discussion of report 


presiding 


Chairman 


(Sub 





if’ ¢ {_ommi1ssion. 


Simplification 
Public Utility 
New York, 


Hon. Robert M. Cooper, of the Di 


\ddress of 
partment of Justice, Washington, D. C., “A 
Types of Control Now Utilized by Federal and Local 
Authorities.” 

Report of 
Report on the Development luring the Year in 


+1} ] : 
evtnods ali 


Standing Committee to Survey and 


Field of Public Utility Law, Walter P. Armstrong, 
of Memphis, Tenn., Chairmat 
Informal discussion of Standing Committee’ 
report. 
7-3) PM 
Un tf ( 
Annual Dinner for Members, Ladies, and Guest 
Dancing. 
Wednesday, July 27, 2:00 P. M 
Symposium on Problems of the American Rail 


roads, including a discussion of Section 77 of the Na 
Bankruptcy Act, and pending legislation for 
reorganization of railroads. Led by Hon 
Anderson, of Richmond, Va.; Hon. Lesli 


Robert B. Tut 


tional 
relief and 
Henry W. 
Craven, of New Yorl 

stall, of Cleveland, Ohi 


Unfinished and New Busi 
Election of Office 
SECTION OF REAL PROPERTY PROBATE 


AND TRUST LAW 
Monday, July 25 


Annual Luncheon Meeting of Council of Section 
Cleveland Hotel 


Ball Room—Clevelan 
General Meeting of Section—Opening Session 


Nathan William MacChesney, Chairman, presiding. 
Annual Address of Chairman: “Real Property 
Its Political, | egal and Social Signifie ince.” 
Address: Hon Solicitor Get 
eral of the United States | \pplication by Fed 


ral Courts of Local Law 


\SSOCIATION 


JOURNAL 


Statement by Director of Rea ert la 
Division, George E. Beers, Vice-Chairman, New 
Haven, Conn. 

Statement by Director of Probate iw Diy 


Crook, Vice-Chairman, Beaumont, lexas 


W.M 


Statement by Director of Trust Law Division 
George G. Bogert, Vice-Chairman, Chica [1] 
Report by Secretary of Section James | R 


IJ, Hartford, Conn. 


Reports of Section Committees 

Policy and Program, Gilbert T. S enson, Wil 
mington, Del., Chairman. 

Public Relations, James E. Rhod Hartford, 


Conn., Chairman. 

Cooperation of State and Local Bar Associat 
Patton, Minneapolis, Minn., Cha 

New Members for American 

Section, Eleanor S. Burr, Boston, Mass., Chair: 


George F. Anderson, Chicago, II 


R.G 


, ‘ tic , 
Bat \ Clalion a 


Publications, 
Chairman. 
Forms and Relations with Lay Agencies, R 
| B ee a ee | Sai Semmes 
singham, Cleveland, Ohio, Chairman 
\ppointment of Nominating Com 


26, 9:30 


Tuesday, 
Ball Room—Hollenden H 
Real Property Law Division First Se 
rge EF. Beers, New Haven, Conn., Vice-Chairmat 
nd Director of Division, presiding. 
Director of Divisiot 
Division Committees 


July 


eo 


Statement by 


Reports by 


Standards for Abstracts of Title, H. L. Dou 
Oklahoma City, Okla., Chairman 

Standards for Title Opinions, M ( 
man, Dallas, Texas, Chairman. 

Standards for Certificates of Titl rile Lorre! 
System, John deLaittre, Minneapolis linn., Cha 
man 

Standards Title Insurance, | 


Il, Chairman. 





Improvement of Title Records, | ) 
dels, San Francisco, Calif., Chairma 
Conveyancing in Compliance 
\ct, Elmer M. Leesman, Chicago, IIl., | 
Cypi Room—Hollenden Hotel 
Probate Law Division; First S« \ Mi 
Crook, Beaumont, Texas, Vice-Chair1 Dire 
of Division, presiding. 
Statement by Director of Divisior 
“Rights, Powers and Duties of For 
\dministrators, Guardians and Conse 
|. Barnard, Chicago, III. 
Discussion. 
Reports by Division Committee 
Conflict of Laws in Probate, Morton J 
Chicago, Ill., Chairman. 
Wills, Mary F. Lathrop, Denver, Col ( 
in 
Parlor “B”—Hollendes 
Trust Law Divts First Sess u 
Bogert, Chicago, IIl., ce-Chairman and 1) 
Division, presiding 
Statement by Director of Divis 
“Ts There a Field in the United S e | 
lividual Private Trustee ?’”—Leverett Saltonstall, Bos 
ton, Mass., and F. A. Carroll, Boston, M 
exculpatory Provisions oT Personal | 
struments,” Henry A, Shinn, Univ. of G \the 
(39 
‘ 
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Comments: 
J. Craig McLanahan, Baltimore, Maryland. 
Charles C. Townsend, Philadelphia, Pa. 
2:00 P. M. 
Roon Hollenden Hotel 
Real Prop rty Law Division; Second Session; 


George E. Beers, New Haven, Conn., Vice-Chairman 


and Direct Division, presiding. 
Reports Division Committees : 
1 7 . . , 
Suggest Changes in Major Substantive Real 


les, Merrill Isaac Schnebly, Univ. of 
1, Urbana, Ill., Chairman. 


’roperty Pri 


Impre ents in Conveyancing Practice, W. 
Noble Carl, Houston, Texas, Chairman. 

Federal Tax Liens, Roger D. Swain, Boston, 
Mass., Chairman 

Joint Committee with American Society of Civil 


Engineers, D Viele, Cambridge, Mass., Chairman. 
Building and Loan Association Financing, Henry 
P. Thomas, Alexandria, Va., Chairman. 
Cypress Room—Hollenden Hotel 
Probate Law Division; Second Session; W. M. 
mnt, Texas, Vice-Chairman and Director 
presiding. 


1 Growth of Probate Procedure,” Hon. 


Crook, Bea lI! 
of Division, 


66 rigs 


\lbert J. DeLange, Houston, Texas. 

Discussion 

“Duty Executor or Administrator with Refer- 
ence to an Infant’s or Lunatic’s Share in Proceeds of 


Sale of Ancestor’s Estate in a Partition Proceeding, and 
the Effect of Death of Infant or Lunatic Intestate With- 
Issue,”” George C. Gertman, Washington, D. C. 


out 9 
Comments 
Re ation ot | xecutors 


State and Federal Inheritanc« 


Administrators to 
G. A. Young- 


and 
Taxes,” 


quist, Minneapolis, Minn 

Discussiot1 

Report Division Committees : 

Origin and Growth of Probate Procedure, Albert 
J. DeLange, Houston, Texas, Chairman. 

Executors and Administrators, George C. Gert 
man, Washington, D. C., Chairman. 

r “B”’—Hollenden Hotel 
Trust Law Division; Second Session; George G. 


Bogert, Chicag Ill., Vice-Chairman and Director of 
Division, presiding. 

“Legal Aspects of Common Trust Funds,” Rolin 
Browne, New York City 


Comments 
Division Committees 
Legislation, Ralph H. Spotts, Los 


Chairman. 


Re port 
Pendit rust 
Angeles, Ca 
Current 


Trust Literature, Herbert H. Scheier, 
Chicago, Ill., Chairman. 
Current Trust Statutes and Decisions, Walter W. 
Land, New York City, Chairman 
Uniform Common Trust Fund Statute, Oliver 
Wolcott. B Mass., Chairman 
7:00 P. M 
Room—Cleveland Hotel 
Ant inner of Section of Real Property, Pro 
bate and Trust Law—TInformal 
Natl William MacChesney, Chairman, presid- 
ing 
Arthi Vanderbilt, Greetings from the Amer- 
ican Bar Association: 
“The R to Desti Thomas C, Hennings, 
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George M. Morris, Greetings from the House of 
Delegates. 
“The Matters Case,”’ Charles M. Thomson, Chi- 
cago, Ill. 
Wednesday, July 27, 2:00 P. M. 
Ball Room—Hollenden Hotel 
Real Property Law Division; Third 
George E,. Beers, New Haven, Conn., Vice-Chairman 
and Director of Division, presiding. 
Report of Committee on Real Property Financing ; 
Horace Russell, Washington, D. C., Chairman. 
“Proposed Uniform Real Estate Mortgage 
Comments : 
Harold L. Reeve, Chicago, Illinois. 
Isaac S. Rothschild, Chicago, Illinois. 
“Commercial Property Financing.” 
Comments : 
John F. Handy, Springfield, Mass. 
Jenjamin Wham, Chicago, Illinois. 
Address by Claude E. Hamilton, Jr., General 
Counsel Reconstruction Finance Corporation, “The 
Reconstruction Finance Corporation and Uniform 
State Laws.” 
Parlor B—Hollenden Hotel 
Joint Meeting Probate and Trust Law Divisions: 
Henry Upson Sims, Vice-Chairman of Section and 
Former Chairman of Probate Division, presiding. 
Statement by George G. Bogert, Chicago, IIl., Di 
rector of Trust Law Division. 
“Legal Problems of Successor Trusteeship’; Her 
bert M. Lautmann, Chicago, Illinois. 
Comments : 
Irving Carlyle, Winston-Salem, N. C. 
John L. McChord, Cleveland, Ohio. 
Statement by W. M. Crook, Beaumont, 
Director of Probate Law Division. 
“Some Phases of Wills’; Hamlet J. 
ver, Colo. 
Discussion. 
Thursday, July 28, 2:00 P. M. 
Ball Room—Cleveland Hotel 
General Meeting of Section of Real Property, Pro- 
bate and Trust Law; Final Session, Nathan William 
MacChesney, Chairman, presiding. 
Reports of Division Meetings for Action: 
Real Property Law Division; George E 
Director. 
Probate Law Division; W. M. Crook, Director. 
Trust Law Division; George G. Bogert, Director. 
Statement by Chairman of Section as to any ac 
tion desired. 
Report of Nominating Committee. 
Announcements. 
Adjournment. 
, 5:00 P. M. 
Ball Room—Cleveland Hotel 
Meeting of newly elected Council and Officers 
NATIONAL CONFERENCE OF COMMIS 
STONERS ON UNIFORM STATE LAWS 
Forty-E1GHTH ANNUAL MEETING 
Cleveland Hotel, July 18-23, 1938 
Monday, July 18 
The morning and also the evening will be devoted 
to meetings of Sections and Committees for the con- 
sideration of their work and their reports and the 
further consideration of their tentative drafts of acts 
to be presented. It is expected that such meetings will 
be at 10 o’clock A. M. and 8:00 o'clock P M , respec- 


tively, or as soon thereafter as possible, 


Session, 


Act.” 


Texas, 


Barry, Den 


Beers, 
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2:00 P. M 
I. Address of Welcome 


II. Response, 

III. Roll Call. 

IV. Reading of Minutes of Last Annual Meeting 

V. Announcement of Appointment of Nominating 
Committee. 


First SESSION 


VI. Address of President, Alexander Armstrong 

VII. Report of Treasurer, Murray M. Shoe 
maker. 

VIII. Report of Acting Secretary, John H 
\ oorhees 

IX. Report of Executive Committee, William A 


Schnader, Chairman. 
X. Reports of Standing Committees 


Chairman. 


Wright, 


1. Legislative, John P. Deering, 

2. Public Information,  ] 
Chairman 

3. Appointment of and 

Harrison A 


X] Reports of General ( 


Purdon 
Attendance by Com 
missioners, Bronson, Chairman 
ommiuttees 


1. Legislative Drafting, E. E. Brossard, Chai) 
man, 

2. Uniformity of Judicial 
Bridgman, Chairman. 


Donald E 


Decisions, 


3. Compacts and Agreements Between States. 
Joseph F. O’Connell, Chairman 
XII. Reports of Special Committees 
1. in Cooperation with the Council of State 


American Legislators 


William MacChesney, 


(,overnments and the 
Association, Nathan 
Chairman. 


2. On Cooperation with the Interstate Com 
mission on Crime, Robert S. Stevens, Chai) 
man. 

NIII. Reports of Sections 
l Commercial Acts Section. Karl N. Llewel 


lyn, Chairman 


2. Property Acts Section, William F. Bruell, 


Chairman. 


3. Public Law Acts Section, John P. Deering, 
Chairman. 

t+. Social Welfare Acts Section, Sidney Clif 
ford, Chairman 

5. Corporation Acts Section, Lewis Benson, 
Chairman 

6. Torts and Criminal Law Acts Section. 
Albert J. Harno, Chairman 

7. Civil Procedure Acts Section, Frank M 
Clevenger, Chairman 

NIV. Reports of Section Committees and Special 


Committees assigned to Sections. (Twenty-eight in 
number. ) 


8-00 P M 


Section and Committee Meetings 
Tuesday, July 19 
A.M 
Deferred Section and ( 
Consideration of Uniform 
\. Schnader, Chairman. 


2:00 P. M. 


9 :30 SECOND SESSION 


ommittee Reports 

\eronautical Code, Wil 
liam 
Turrp SESSION 


Consideration of Uniform Act on the Execution of 
Wills, Willard B. Luther, Chairman 


Consideration of Uniform Acknowledgment of 
Instruments Act, L. Barrett Jones, Chairman. 


Bar ASSOCIATION JOURNAL 








§:00 P. M. 


Consideration of Uniform Absentees 
\ct, Harry P. Lawther, Chairman. 


Wednesday, July 20 
9:30 A. M. 


Report of Nominating Committee and Election of 
Officers. 


FourTH SESSION 


Property 


FIFTH SESSION 


Consideration of Uniform Death in Common Dis 
aster Act, Harry P. Lawther, Chairman 
2:00 P. M. SixtH Session 
Consideration of Uniform Law of Property Act, 
Henry Upson Sims, Chairman. 
Consideration of Uniform Act Fixing Basis of 


Participation By Secured Creditors in Insolvent 


Estates, Fred T. Hanson, Chairman. 
Thursday, July 21 
9:30 A. M SEVENTH SESSION 


Uniform Common Trust Fund 

Bogert, Chairman. 

Consideration of Uniform Act Conferring Upon 
: 


Joint Tortfeasor Discharging Liability the Right of 


Consideration of 


\ct, 


George G 


Contribution from His Joint Tortfeasors, Albert ] 
Harno, Chairman. 
2:00 P. M. EiGutTnu Session 
Consideration of Uniform Fair Trade Practices 


\ct, Wiley B. Rutledge, Chairman. 

Consideration of Uniform Act on House Traile1 
Regulation, Robert K. Bell, Chairman. 

8:00 P. M. NINTH 

Consideration of Uniform Act 
and Substitution of Sureties in 
Bonds and to Make Uniform the Law With 
Thereto, Clarence E. Martin, Chairman 


SESSION 


Concerning the 
Release Fiduciar: 


se 
Re Terence 


Friday, July 22 


9:30 A. M SESSION 


Consideration of Uniform Ancillary Administra 
tion of Estates Act, Jesse E. Marshall, Chairman 
Consideration of Uniform Act on Insurance Regu 


lation, W. E. Stanley, Chairman. 
2:00 P. M 
Consideration of Uniform Statute of Lit 
Marshall, Chairman. 
Consideration of Uniform Act for Liquidation of 
Insurance Companies, E. Blythe Stason, Chairman 


4:30 P. M. 


TENTH 


ELEVENTH SESSION 


\ct, 


Jesse E. 


Memorials 


8:00 P. M. Twertrtru Sessi 


‘ 


Consideration of Deferred Uniform Acts 
Saturday, July 23 

\. M. SESSION 
Consideration of Deferred Uniform Acts 
Consideration of First Tentative Drafts of 

Proposed New Uniform Acts. 


2:00 P. M. 


9 30 THIRTEENTH 


(Jthet 


FOURTEENTH SESSION 
Consideration of First Tentative Drafts of Other 
Proposed New Uniform Acts. 

Unfinished Business. 

New Business. 


Adjournment. 
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Other Organizations 


AMERICAN JUDICATURE SOCIETY 
Hotel Cleveland 
Luncheon 
lay, July 27, 12:30 P. M 
BAR RNAL EDITORS AND BAR 


ASSOCIATION SECRETARIES 


a ; 


J ] “oarcolan 
LOTeL 4 leveland 


Luncheon 


ON PERSONAL FINANCE LAW 


ij lote l ( le ve land 
welfth Annual Meeting 
Kdmund Ruff Beckwith, New York City, Chairman 


26, 6:30 P. M. 


lay, July 


ASSOCIATION FOR THE 


INTERNATIONAL 


PROTECTION OF INDUSTRIAL PROPERTY 
(American Group) 
Mid-Day Club, Union Trust Building, Cleveland, Ohio 
nnual Luncheon Meeting 
esday, July 26, 12:30 P. M. 

Rep nmittees on current trade-mark leg- 
islation 

Prague Congress to be held June 6-11, 1938; 

Rey erican Group delegates to Prague 
\ ngress 

Rep resident, Treasurer and Nominating 
Committee, and election of officers ; 

General D ssion by members 

THE NATIONAL CONFERENCE OF BAR 
EXAMINERS 
nday, July 25, 2:00 P. M. 

Address by the Chairman—A. G. C. Bierer, Jr. of 
Guthrie, Okl 

[wo ad speakers will be announced later. 
The ema be followed by a general discussion 
ble ection witl admission and bar 
examin ! 

MEETINGS OF LAW SCHOOL ALUMNI ASSO- 
CIATIONS, LEGAL FRATERNITIES, SORORI- 
TIES AND OTHER ORGANIZATIONS 

Che law School Alumni Associations, 
Legal Fraternities, Sororities and other groups will hold 
breakfasts, luncheons and dinner meetings during the 
Annual Meeting of the American Bar Association in 
Cleveland. Tickets may be purchased and information 


secured at tl General Headquarters of the Associa- 


a 
tion Mor mplete details will appear in the Ad- 
vance Program of the Cleveland Meeting. ) 
*(Chicaaq versity Law School Alum Luncheon, 
Hotel Cl 
* ( versity Laz School Alumni, Luncheon, 
Hotel Holl 
( Law Scl {]umni, Luncheon, 
Hotel ¢ I. Bickel, Chairman of Arrange- 
ents. Union Trust Building, Cleveland, Ohio 
Law Sch Alumni Association 


Luncheon, Hotel Statler, Leonard H. Davis, Chairman 
of Arrangements, Buckley Building, Cleveland, Ohio. 

Delta Theta Phi Legal Fraternity, Luncheon, Hotel 
Statler, Arthur J. McCormick, Chairman of Arrangements, 
Guardian Building, Cleveland, Ohio. 

Legal Fraternity of Gamma Eta Gamma Alumni, Din- 
ner, Hotel Cleveland, William H. Chamberlain, Chairman 
of Arrangements, Union Trust Building, Cleveland, Ohio. 

Georgetown University Law School Alumni, Luncheon, 
Hotel Cleveland, James Arthur Gleason, Chairman of Ar- 
rangements, Williamson Building, Cleveland, Ohio. 

George Washington University Alumni Club, Lunch- 
eon, Mid-Day Club, Union Trust Building, Cleveland, 
Ohio, Lillian C. Belden, in charge of arrangements, Stand 
ard Building, Cleveland, Ohio. 

Harvard University Law School Alumni, Luncheon, 
Hotel Cleveland, John B. Dempsey, Chairman of Arrange 
ments, Union Trust Building, Cleveland, Ohio. 

*/ota Breakfast, 
Hotel. 

Kappa Beta Pi Legal Sorority, Luncheon, Hotel Stat 
ler, Catherine Carroll, in charge of arrangements, Guardian 
Bldg., Cleveland, Ohio. 


Tau Tau Legal Sorority, Hollenden 


*University of Maryland Law School Alumni, Lunch 
eon, Hotel Cleveland. 
University of Michigan Law School Alumni, Lunch 


eon, Hotel Cleveland, John R. Kistner, Chairman of Ar 
rangements, Leader Building, Cleveland, Ohio. 

Law Alumni of University of North Dakota, Lunch 
eon, Hotel Cleveland, Harrison A. Bronson, Chairman of 
\rrangements, Grand Forks, N. D. 

Northwestern University Law School Alumni, Lunch 
eon, Hotel Cleveland, H. E. Varga, Chairman of Arrange 
ments, City Hall, Cleveland, Ohio. 

*Ohio Northern University Law School 
Luncheon, Hollenden Hotel, Jay P. Taggart, Chairman of 
Committee on Arrangements, Union Commerce Bldg., 
Cleveland. 


1lumni 


Ohio State University Law School Alumni, Luncheon, 
Hollenden Hotel, Herschel W. Arant, Chairman of Ar 
rangements, Ohio State University Law School, Columbus, 
Ohio. 

*University of Pennsylvania 
Luncheon, Hotel Cleveland. 

Phi Alpha Delta Law Fraternity, Luncheon, Hotel 
Statler, Edwin D. Northrup, Chairman of Arrangements, 
2084 Cornell Rd., Cleveland, Ohio. 

Phi Delta Delta Legal Fraternity, Breakfast, Hotel 
Cleveland, Mildred P. Bergeron, in charge of arrange 
ments, Standard Bldg., Cleveland, Ohio. 

*Phi Delta Phi Fraternity, Dinner, Hotel 

Texas Society, Luncheon, Hotel Cleveland, 
awther, Chairman of Arrangements, Tower 
Building, Dallas, Texas. 


Law School Alumni, 


Cleveland 
Harry P 
Petroleum 


Vanderbilt University Law School Alumni, Luncheon, 
Hotel Cleveland, Thomas E. Lipscomb, Chairman of A1 
rangements, Guardian Building, Cleveland, Ohio 

University of Virginia Law School Alumni, Luncheon 
Hotel Cleveland, Robert B. Tunstall, Chairman of Ar 
rangements, Terminal Tower, Cleveland, Ohio. 

Western Reserve University Law School Alumni, 
Luncheon, Mid-Day Club, Union Trust Building, Cleve 
land, William W. Dawson, Chairman of Arrangements, 
Western Reserve University, School of Law, Cleveland, 
Ohio. 

Yale University Law School Alumni, Luncheon, Hotel 
Cleveland, James R. Stewart, Chairman of Arrangements, 
Terminal Tower, Cleveland, Ohio. 


Information may be secured at the General Head 


quarters of the Association. 








INSTITUTE ON DRAFTING OF WILLS AND TRUSTS 
SCHEDULED FOR CLEVELAND MEETING 





By WILL 


HEN Professor W. Barton Leach rises in re 

sponse to the Chairman's introduction and 

commences his first lecture at the Cleveland 
meeting on “The Drafting of Wills and Trusts,” he 
will be inaugurating a new era in the annual conven- 
tions of the American Bar Association. In past years 
various sections have scheduled programs for the an- 
nual meeting which have been of much practical im- 
portance to their members. There have also been 
scattered throughout the convention week a number 
of addresses which were useful from a realistic stand 
point to those who heard them. But the series of lec- 
tures to be given by Professor Leach is the first at 
tempt to provide the general practitioner with lectures 
of the type which members of the Bar in various cities 
are finding of especially practical value to them in the 
practice of their profession. 

Meetings of the American Bar Association have 
been of both a social and a business nature. Many of 
our members come year after year to renew the warm 
friendships which have been made previously at the 
meetings and to get some of that cosmopolitan feeling 
which comes from even a brief association with law 
yers from many parts of the country. There has also 
alwavs been a definite value in the business sessions 
of the Association. While the real work of the Asso- 
ciation must be done mainly during the year, the sum- 
ming up, the reports, and the action taken are a neces 
sary focus and an extremely worth-while part of the 
Association’s activities. And in recent years the spe 
cialists’ sections have become a very important part 
of the Association. From the first they have realized 
the possibilities of the annual meeting as a place where 
their members may meet and discuss the latest recent 
developments in their particular fields No one who 
has participated in a meeting where the more expert 
of his fellow specialists have discussed matters with 
which his daily practice is concerned, has the least 
doubt about the value of such meetings 

It is rather strange, then, that heretofore nothing 
comparable has been developed for the general practi 
tioner. Of course he can and does attend the sessions 
of the Insurance Section, the Real Property Probate 
and Trust Section and the meetings of committees such 
as that on Taxation, with both pleasure and profit to 
himself. But the recent experience with legal institutes 
over the country has clearly shown that here is an- 
other type of activity which promises to be of especial 
interest and benefit to the general practitioner—some 
thing calculated to afford particular stimulus along in- 
tellectual lines. The addition of such a legal institute 
to the general program should, therefore, do much for 
the American Bar Association meetings. It can and 
should provide a new incentive for the rank and file 
of our membership to attend and to take back with 
them something of practical value and of the most 
stimulating nature. 

The doctors have long realized this and for many 
vears the educational features of the annual meeting 


SHAFROTH 


dviser to Section of Legal Education and Admissions to Bar 


of the American Medical Association have been the 
most pronounced parts of its program. ‘This 1s a prin 
cipal reason why the registration at those meetings, 
with guests and visitors, sometimes reaches ten thou 
sand. The specialists’ sections also predominate 


and are closely knit by national associations en 





such specialties as eye, ear, nose and thi 


dermatology, and the like. Each section is assigned 
three sessions of three hours each during the week and 
the general practitioners are given the benehit of sim! 


lar periods. In addition, there is on display in an ex 


hibition hall connected with the convention a large 
number of exhibits, in charge of h 
responsible for them, showing the latest methods in 
surgery and in the treatment of various 
tors who attend these meetings have the opportunity 
to acquire a liberal éducation in the most recent deve 
opments in medicine and surgery and there are many 


who come, to whom this reason is predominant. This 
is done without neglecting the social side at the meet 
ing or interfering with the efficient functioning of the 


A. M. A. House of Delegates. 

The same development is gradually 
in the Association meetings and it will be greatly stim 
ulated by the institute which will be given in Cleve 
land under the auspices of the Legal Education 
tion. The time for the lectures has been set for from 
two to four P. M. on Wednesday and Thursday and 
ten to twelve A. M. on Friday of the convention week 
The subject will be “Certain Phases of the Law of Real 
Property and the Drafting and Litigation of Wills.” 
Professor W. Barton Leach, the lecturer, is now teach 
ing at the Harvard Law School and has already held 
many institutes over the country. He is a Reporte 
for the American Law Institute and adviser on the 
Restatement of Property. Although only 
vears old. he has been a member of the Harvard law 


Sec 


thirty-seven 
faculty for eight years, following five years of practice 
in Boston. On graduating from the Harvard Law 
School. he served for a year as secretary to Justice 
Holmes of the United States Supreme Court. He is 
also an entertaining and brilliant banquet speaker, as 
those who have attended the American Law Institute 
the past two years can testify. 


However, those attending his legal lectures in 


Cleveland need not expect entertainment. The In 
stitute is given for those who attend it for the single 
purpose of increasing their knowledge of his subject 


Professor Leach wants and is entitled to an audience 


which will come on time and will stay through the 
lectures. His material is definitely difficult and 
closely knit that anyone who wants to get something 
out of it must be prepared to concentrate An outline 
will be sent to all those who request it from American 
Bar headquarters. Admission to the lectures will be 
only by ticket which may be secured from the conven 


+} 


tion headquarters in Cleveland at the time of the meet 
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DISTINGUISHED LAWYERS TO LEAD INSTITUTE ON FEDERAL RULES 451 


ing. There will be no charge for the lectures but as it 
may be necessary to limit the attendance, tickets will 
be issued. 

The first lecture will deal with powers of appoint- 
ment and the instruments which create and exercise 
them. In it Professor Leach will canvass the situations 
in which the use of the power of appointment is essen- 
tial in carrying out a scheme of disposition. He will 
consider the desirable choice between types of powers 
and suggest provisions for situations which may occur 
in the future. Subsequently he will discuss the rule 
against perpetuities and its application. He will point 
out common types of situations in which the rule con- 
stitutes a threat to draftsmen of wills, trusts, deeds 
and leases. These are but a few of the highlights 
which he will touch. 

During the past yeaf Professor Leach has suc- 
cessfully conducted institutes in Cincinnati, Dallas and 


Denver. The legal institutes are a part of the program 
of advanced legal education which the American Bar 
Association, through its Legal Education Section, has 
been sponsoring in all parts of the country. The move- 
ment has been launched successfully and it is most 
appropriate that in Ohio, where the first institute was 
held in 1931 with Dean Roscoe Pound as the speaker 
and “Developments in the Law of Equity” as the sub- 
ject, the first institute to be a part of American Bar 
Association meetings should take place. 

The Section of Legal Education suggests to the 
presidents of all the State bar associations and of all 
the larger local bar associations where legal institutes 
have not yet been given that they appoint representa- 
tives to attend this institute in Cleveland and to report 
back to their respective associations in reference to the 
desirability and feasibility of arranging for similar 
institutes in their own localities. 


DISTINGUISHED LAWYERS TO LEAD INSTITUTE 
ON FEDERAL RULES 





RRANGEMENTS have just been completed for 
A a curtain raiser for the Cleveland meeting which 
to draw a large number of lawyers 
from all parts of the country. On the Thursday, Fri- 
day and Saturday preceding the week of the Annual 
Meeting, an intensive course of lectures on the new 
Federal Rules will be given on the campus of Western 
Reserve University in Cleveland by some of the mem- 
bers of the Advisory Committee appointed by the 
United States Supreme Court to draft and submit to 
the Court for its consideration Rules of Civil Proce- 
dure for the District Courts of the United States. These 
lectures, which will be under the auspices of the Amer- 
ican Bar Association through its Legal Education Sec- 
tion in association with the Law School of Western 
Reserve University, will be an undertaking of the 
greatest importance and value. Former Attorney Gen- 
eral William D. Mitchell, the Chairman, Mr. Edgar 
Bronson Tolman, the Secretary, Dean Charles E. Clark 
of the Yale Law School, the Reporter, Professor Edson 
R. Sunderland of Michigan, Professor Wilbur H. 
Cherry of Minnesota, and Mr. Robert G. Dodge of 
Boston, all members of the Advisory Committee, will 
each participate in the discussions. 

No more authoritative group could be assembled 
to discuss the new Rules for the benefit of the bar of 
the natior [he course will be an intensive one, with 
two hour sessions morning and afternoon on July 21, 
22 and 23, and a seminar for Ohio lawyers dealing 
with the contrasts under the Ohio practice in the eve- 
rst two days of the Institute, under the 
direction of Professor William W. Dawson, of Western 
Reserve University School of Law. For the practi- 
tioner who prides himself on keeping up to date, for 
the specialist in the Federal courts, for the lawyer who 
would like the opportunity, for a brief moment, to “go 
back to school,” and for any attorney who is interested 
in knowing what a modern code of procedure should 
contain, the lectures on the Federal Rules will offer a 
rare opportunity. The registration fee for the Insti- 
five dollars, and it will be open to all law- 


IS certain 


ning on the 


tute will be 


yers whose applications, accompanied by checks, are 
received at American Bar Headquarters while the en- 
rollment is still within the limits of the capacity of the 
hall in the Allen Memorial Library. None of the 
registration fee goes to members of the Advisory Com- 
mittee for compensation. 

President Vanderbilt has appointed a committee 
of which Professor Dawson is chairman, with a mem- 
ber from every state, the function of which will be to 
see that the Bar is given full information concerning 
this course and every encouragement to attend. The 
Legal Education Section by its Council is assisting in 
every way because the success of this course will give 
nation-wide impetus to the program of advanced legal 
education which the Section has so_ successfully 
launched this year through the legal institutes and prac 
ticing law courses which have been held in many parts 
of the country. 

The lectures will cover all important portions of 
the new Federal rules. Chairman Mitchell will open 
the course on the first. day with a discussion of the 
history and scope of the Rules together with some ac 
count of the procedure of the Advisory Committee. 
This will include a consideration of the work of the 
Bar in the drafting of the rules, the derivation of their 
provisions, and the problem of securing conformity in 
fact. Not only will copies of the rules be furnished to 
each registrant, but he will also receive printed copies 
of the Committee’s Notes of March, 1938, and a copy 
of the recent hearings before the House Judiciary Com 
mittee. In addition, the first 300 registrants will re 
ceive by mail copies of the Committee’s Report of 
April 1937 and its Final Report of November 1937. 
The great importance of this source material on the 
new rules will be appreciated by every lawyer who has 
practiced in the Federal courts. Much of this material 
will soon be out of print and may be unobtainable there 
after. 

Dean Charles E. Clark will discuss pleadings, mo- 
tions and parties on the afternoon of the first day. Con- 
sideration will be given to the simplified method of 








raising issues, the abolition of demurrers and pleas, 
the liberal provision for joinder of parties, and third 
party practice. The evening seminar under the dire 
tion of Professor Dawson will consist of a comparison 
of the new Rules of pleading wit! 

Friday’s session will commence 
Sunderland's Depositions, Discovery, 
Summary Judgments, trial The 
new Rules provide a realistic approach to the problem 
of ascertaining the issues by discovery and _ pre-trial 
practice, and point the way by summary procedure to 
avoid delay where there 
provisions are of practical value and will assimilate 
federal procedure to the modern practice of the more 
advanced states subject will be Trials, Ver 
dicts, General and Special, Interrogatories, Declaratory 
Judgments and Judgments Title, which 
Professor Cherry isis in the Rules 


1 Ohio practice. 
with Professor 
discourse on 


and Pre Practice, 


is no real controversy. These 


The next 


Transferring 
' Emph 
is placed upon convenience and efficiency in trial pro 
cedure following the newer systems used in England 
and many of the states In the evening seminar pre 
trial procedure and trial practice under the 


will discuss 


rules will 


be compared with Ohio practice 
On the final day M1 
will start the proceedings with a 


Robe rt ty Dodger of Boston 
lecture on and 

master prac 
1 1 


new Rules has been demon 


mastet 
reference practice. The efficiency of the 
tice as prescribed by the 
strated by former federal equity practice and the pro 
cedure in various available in jury 
trials where 


the Mr. Edgar 


States It is now 


issues are complicated 


3ronson Tolman will then speak of the Old Conform 
ity and the New, the Preservation of the Right of Trial 
by Jury, the Demand for a Jury, Instructions, and 
Judgments Non QObstante. The last lecture, on the 


subject of appeals, will be given by Chairman Mitchell 
and will include procedural steps, the record on appeal, 
and practical consideration of various devices to facili 
tate appellate practice 

Lawyers do not need to be told why such a series 
thes« mportant and 
Take a simple illustration from the subject 
method 
there is no 


of discussions as extremely 
valuable. 
of summary judgments. This procedure is a 
for promptly disposing of cases in which 
real issue to be tried. It has been extensively used in 
England for more than 50 years, and has been adopted 
in a number of our states. In cases where a purely 
formal issue is raised by pleadings for the mere pur 
pose of delay, the undisputed facts may be shown by 
answers to interrogatories, depositions or affidavits and 
the case disposed of summarily It will no longer be 
comes on in the usual 


are 


to wait until the 


necessary cast 
course for trial. During the first nine years after the 
adoption of this procedure in New York, the records 


of New 
for summary judgments 


York county alone showed 5,600 applications 

Not only will this course add greatly to the at 
tractiveness of the annual meeting, 
who attend it will undoubtedly stay 
lowing week, but also it will 
courses on the new Federal procedure throughout the 
country. It will prove a stimulus to an unparalleled 
activity in the field of advanced legal education, par 
ticularly in the field of improving judicial administra 
tion and procedure. TI the Section of 
Legal 


since most lawyers 
over until the fol 


provide a model for 


he Council of 
Education regards it as a paramount obligation 
on the part of every Bar Association which considers 
itself as more than a purely social organization to make 
available to its members during the coming Bar year 
a series of lectures by ] 


competent lawyers or law teach 
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Coun- 
] 


aesires 


ers on the subject of the new Federal rules. The 
cil is prepared to assist any 
to set up such a course and suggests as a first 
sending of a representative or 
Institute in Cleveland. 

With the Institute on the Federal rules scheduled 


association which 


official observer to the 


tor the week before the Annual Meeting, and the In 
stitute on the Drafting of Wills and Trusts to be given 
by Professor W. Barton Leach of Harvard during the 
week of the meeting, the educational aspects of the 
Cleveland gathering will be most important. If, as 
many indications appear to demonstrate, lawyers gen 


erally are actually desirous of increasing and bringing 
up to date their store of legal knowledge, the Clevelan 
an unusual opportun 

follows 


meeting 


Phe detailed 


presents 

program 

PROGRAM 

PHurspay, Jury 21, 1938 
9:30 A. M 

The History of the new 

dure of Advisory Committee 

Honorable Wm. D. Mitchell 

2:00 P. M 


Federal Rules Proce 


scope ot k 


Pleadings—Motions and Parties 
Dean Charles E. Clarl 
7:30 P. M 
Seminar: Comparison of the new rules of pleading 


with Ohio Practice. 
Under the Wi \\ Dawson 
Fripay, Juty 22, 1938 


9:30 A. M. 


Discovery 


direc tion of Professor 


Depositions Summary Judgments 
Pre-trial Practice 


Professor ler nd 


Edson R. Sunderla 
2:00 P. M. 

Verdicts, General and Speci 
Declaratory Judgments, Judgment 


Title 


Pro fesse Tr 


Prials 
rogatories 
ferring 

Wilbur H. Cher 
7:30 P. M. 
Pre-trial procedure and _ trial 
compared with Ohio Practice 


Seminar : 


Under the direction of Professor Wm. W. Dawson 
SATURDAY, JULY 23, 1938 
9:30 A. M. 
Mastet I Reference Practice 
Mr. Robert G. Dodg« 
Phe Old Conformity and the New Che Preset 
vation of the Right of Trial by Jury—Demand for 


Instructions judgments Non  Obstante District 
Court Rules 
Mr. Edgar Bronson Tolman 
2:00 P. M. 
\ppeals 
Honorable Wm. D. Mitchell 
* * * 
Dollars 


Registration Fee: Five 


Binder for Journal 
The 


serviceable 


JOURNAL is prepared to furnish a neat and 
binder to members for $1.50 
send with order to JourRNAL Office, 1140 N. 


Dearborn St., Chicago, III. 


check 

















FULL ENTERTAINMENT PROGRAM AWAITS VISIT- 
ING MEMBERS AND WIVES AT CLEVELAND 


By Cary R. ALBURN 
Member of the Cleveland Bar 


NTERTAIN MENT by water, by land and by air 

will be available when the lawyers of America 

convene in Cleveland in July. Lake Erie not only 
affords refreshing breezes and bathing beaches, but 
trips by boat to Put-in-Bay with its caverns, to Bass 
and Catawba Islands with their fishing and vineyards 
and to Cedar Point with the finest inland beach in 
America. Polo matches, the Ice Carnival, Summer 
Opera at the Aquacade, golf and dancing at a galaxy 
of country clubs, Cleveland’s Natural History Museum, 
magnificent Museum of Art and her lovely gardens and 
miles of beautiful parkway, and drama in the Play 
House are a few of the land attractions. The air- 
minded may avail themselves of the largest and one 
of the busiest airports in the world. 

The Junior Bar conference opens on July 24th, 
at the Cleveland Hotel with a nation-wide hook-up 
when Hon. James R. Garfield will deliver the address 
of welcome and introduce retiring chairman Weston 
Vernon, Jr., Editor Paul Bellamy of the Cleveland 
Plain Dealer who is also chairman of the Public Re- 
lations Committee of the Associated Press, and Presi- 
dent Vanderbilt of the American Bar Association. 

\ luncheon for the ladies accompanying members 
of the Junior Bar Conference is scheduled for Tues- 
day at the Country Club, followed by bridge and golf 
or tennis in the afternoon; and Tuesday evening, a 
dinner dance with entertainers. Wednesday will see 
a luncheon at the Mid Day Club on top of the towering 
Union Commerce (erstwhile Union Trust) Building. 
\ fashion show also is in prospect. 

The Entertainment Committee of the Cleveland 
Bar has arranged a matinee and three evening per- 
formances at the Play House of the drama entitled 
“Libel.” This absorbing drama by an English magis- 
first-class entertainment with an au- 
thentic presentation of an English trial scene. Superb 
acting by the Play House cast brings into sharp relief 
points of contrast between the English and American 
procedure and 

The Play House is indispensible to the cultural 
life and entertainment of Cleveland. A _ non-profit 
community theater now closing its twenty-second sea- 


trate combine 


practice 


son, it presents yearly a continuous and varied pro- 
gram of plays and operates nightly except Monday 
during three-fourths of the year. Its buildings on East 
86th Street, valued with equipment at three hundred 
and fifty thousand dollars, contain everything from 
two complete stages and auditoriums to ballet, lunch- 
eon and Green rooms. The smaller theater named 
after Charles S. Brooks, a Cleveland author of distinc- 
tion who guided the theater through its early stages, 


seats one hundred and sixty. The larger theater seats 
five hundred and twenty-two and is named after Fran- 
cis E. Drury, a public spirited financier now deceased, 


who with Mrs. Drury nursed it in its infancy and con- 
well known, established plays and classics, while the 
tributed generously toward the present institution. To- 
gether these two theaters have an annual box office 
attendance of one hundred thousand persons, a con- 
siderable portion of whom are annual subscribers. The 
Drury theater is used primarily for the production of 


well known, established plays and classics, while 
Brooks theater is used for the more experimental, un- 
tried works of authors who have not already established 
a reputation as playwrights and for plays of limited 
appeal. 

In addition to the director, associate and assistant 
directors, salaried actors and technical experts, an ap- 
prentice group of thirty students and about one hun- 
dred theater workers help to carry out the production 
schedule of about fifteen plays each year. Another 
educational unit is the children’s theater, comprising 
five hundred children between the ages of eight and 
fourteen. Under the guidance of staff directors, these 
youngsters are initiated into the art of the theater. The 
Play House is now affiliated with Bennington College 
and Western Reserve University in furnishing practi 
cal field work to advanced students of the theater. For 
the past four years the summer repertoire theater at 
Chautauqua Institution in New York has been made 
up from the Play House company. 

Under its capable lawyer-director Frederick C. 
McConnell who came to the Play House in 1921 from 
Carnegie Institute of Technology and his able assist- 
ants and staff, the Play House, says Drama Critic Wil 
liam F. McDermott of the Cleveland Plain Dealer, 
“has become one of the most distinguished institutions 
of its kind in America.” The outstanding position of 
Cleveland’s Play House in the field of the theater again 
was demonstrated in March of this year when it was 
invited by Charleston to be the guest company at the 
formal re-opening of Charleston’s recently restored, 
historic Dock Theater, the “first theater” in America. 

Friday evening, July 28th, there will be an Ice 
Carnival at the Arena, followed by figure skating and 
dancing for those who wish to participate, and a light 
supper. The Arena is perhaps the nation’s most mod- 
ern house of sport. After three years of surveys in 
other hockey rinks, municipal auditoriums and sta 
diums it was recently completed at a cost of one and 
one-quarter million dollars om Euclid Avenue opposite 
the former home of John D. Rockefeller in the section 
once known as Millionaire’s Row. Since its opening 
in November, 1937, it has successfully staged Ice Car 
nivals, professional and high school basketball, ama 
teur and professional boxing matches, professional 
wrestling, six-day bicycle races, transcontinental Roller 
Derby, professional tennis, a jamboree for ninety-one 
hundred Boy Scouts and a Wild West Rodeo. An 
unimpaired view of the spectacle is afforded the occu 
pant of each of its ten thousand seats at all times. 

Every evening there will be Summer Opera on 
the Lake Front in the Great Lakes Exposition Aqua 
cade comparable to Gallo’s New York productions at 
Randall Island and Jones Beach. Says John J. Shu- 
bert, “In the Aquacade Cleveland has the finest 
set-up in the country for summer music entertainment.” 
There will be a canvas covering for the stage and 
orchestra pit and the audience will be sheltered from 
the rain. The stage is being constructed on piles in 
the Lake, with a span of water between the platform 
and the audience. Thirty-five musicians from Cleve- 
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land’s splendid symphony orchestra have been recruited 
for the Aquacade. The programs will be of a popular 
nature and light refreshments will be served. 

Baseball fans will have their inning during the 
week of July 26th when the Cleveland Indians expect 
to maintain their hold on first place in the American 
League in their series with Washington and with Phila 
delphia in Cleveland. At the spacious Cleveland sta 
dium a Sunday crowd of more than sixty-two thousand 
recently saw the Indians defeat the New York Yankees. 

For the lover of equestrian sport Troop A will 
be available ; and polo matches will be staged on Hunt 
ing Valley polo field during the week of the convention. 

An opportunity will be afforded for garden lovers 
to view some of the many charming gardens in Cleve 
land and its suburbs. 

Members of the Patent Bar are planning trips to 
the new strip mill of Republic Steel Corporation and 
to Nela Park. Republic’s new ninety-eight-inch hot 
and cold strip mill is the largest, fastest and the most 
modern continuous strip mill in the world. The chan 
nel of the Cuyahoga River was changed to provide part 
of the one hundred and eighty-two acre site. The 
mill buildings, which rest on nineteen thousand con 
crete piles and one hundred and twenty thousand cubic 
yards of concrete, cover twenty-one acres. The new 
hot mill can roll giant sheets ninety-four inches wide 
at the rate of twenty-one hundred and twenty-one feet 
per minute, and out of the cold mill at the rate of eight 
hundred feet per minute, both world records. Here 
are furnaces where slabs of steel are heated to a white 
heat temperature; the hot mill where the white-hot 
slabs are rolled out into light plate or long thin strips ; 
hot mill finishing, where the hot rolled plate or strip 
is processed and desired continuous 


cut to lengths: 
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pickling, where scale is removed from the surface of 
strip which is to be further processed; the cold mill; 
where higher grades of strip are rolled out to lighter 
gauges; annealing furnaces, where higher 
strip steel are heat treated; and cold mill finishing 
where cold finished strip is cut to desired 
given final surface treatment. 


grades of 


lengths and 


Nela Park in East Cleveland is the home of Gen- 
eral Electric’s Incandescent Lamp Department and 
Specialty Appliance Division. It is purely an experi 
mental and development laboratory. Here on its cam- 


shrubs and 
ivy-clad 
teen hundred 


] ; 
delve into the un 


pus of ninety acres of velvety lawn, trees, 
tennis courts, interspersed with its 
buildings of Georgian architecture, thi 
their assistants 
known in artificial lighting. 
periments extend to the field of electrical refrigeration, 
illuminating 
cookery, and similar fields where electricity may play 
a major roll. Here also is the Administrative Depart 
ment of the entire Incandescent Lamp Department and 
headquarters for the sales promotion, statistical, ac 
counting, engineering, purchasing and m 
departments of the twenty lamp factories, the thirteen 
and the offices that 


dispose of billion 


sixteen 


“professors” and 
Their researches and ex 
ical 


engineering, science of seeing, elect 


inufacturing 


warehouses seventeen sales divisio1 
and one-half of the 
lamps consumed annually in the United States 

Under the enthusiastic and 
Spieth, Chairman of the Executive Com 


make electri: 


able leadership of 
Lawrence ( 
mittee in charge of preparations, delightful entertain 
ment coupled with a splendid program gives promise 


convention in Cleveland 


of a memorable Further de 


tails as to entertainment will be presented in the next 


issue, 


DISTINGUISHED SPEAKERS ARE ON PROGRAM 


ISTINGUISHED speakers from England, Can 

ada, and our own country, will make notable the 

sixty-first annual meeting of the American Bar 
Association, in Cleveland, Ohio, during the week of 
July 25th. Reference to the public careers of the Asso 
ciation’s guests, in the work of the profession and in the 
service of government, confirms the expectation of an 
interesting and memorable meeting, in what is really 
the sixtieth anniversary of the founding of the Associa 
tion 

Among the Association’s distinguished guests will 
be Lord Macmillan, who has been a Lord of Appeal in 
Ordinary since 1930 and who comes again to America 
especially for this meeting. Those members of the As 
sociation who were so fortunate as to meet and hear 
him at the Chicago meeting of the Association in 1930 
or who have lately read his brochure of varied essays 
(among which is his Chicago address on “Law and 
Letters”) will be particularly happy to join with the 
whole Association in greeting him. 

Concerning Lord Macmillan, Mr. James Grafton 
Rogers wrote in the February, 1938, JouRNAL: 

“Lord Macmillan Scottish advocate. He 


was a was 


born sixty-five and named Hugh Pattison Mac 


years ago 


illan. He is the son of a Greenock minister. He carried 


off the usual sequence of university prizes which are the 


along a brilliant career in his field, took 


milestones 
at Edinburgh and Glasgow, came to the front rank of ad 
vocates at home and then in London and served with ap 


plause on many public commissions. He edited the ‘Juridi 





cal Review’ for some years, long ago. He now holds a 
life peerage, and in recent years has been sitting as a 
Lord of Appeal in Ordinary’ in the highest of British tri 


bunals.” 
He was born in Greenock, Scotland, 
20, 1873; Professor Felix Frankfurter said of 
the Cincinnati Conference on Administrative Law on 
March 5, 1938, that 
“Lord ways the most di 
a e 


guished of all present English judges, and, like most fa- 


on February 


him, at 


al 






Macmillan is in some 
mous Englishmen, he is a Scotchman.” 

Before becoming a life peer as Baron Macmillan of 
\berfeldy in 1930, he had been an advocate of the Scot 
tish Bar since 1897, Lord Advocate of Scotland (non 


political) in 1924, and an Honorary Bencher of the 
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Inner Temple since 1924. From time to time he has 
served, to an extent greater than any other living Eng- 
lishman, as Chairman of official Commissions to inves- 
tigate and report as to various subjects which were 
deemed important to Great Britain or the Dominions ; 
and those duties have brought him at times to Canada 
and the United States, and have won for him world- 
wide renown for skilled and impartial inquiry and fact- 
finding. The most famous of these reports is that which 
ad of the Royal Commission which in 


he made as h 


1931 investigated the economic, financial and political 
life of England 
Already he counts among his honors the possession 


membership in the American Bar Associa- 
Canadian Bar Association. He is Chair- 
rt of the great University of London, 

Pilgrim Tru&t (which has handled the 
funds made available for British univer- 


of honorary 
tion and the 
man of the ( 
Chairman of the 
expenditure 


sities from American sources ), and member of the Car- 
negie Trust Scotland. Because of his wealth of 
learning and experience in varied fields of law and their 
economic background, his re-visit to the American Bar 
\ssociation in 1938 is particularly opportune; and he 
will be welcomed most enthusiastically as a beloved and 


valued friend 
Sar Associa- 
H. Coleman, 
the Dominion. He was 
dean of the law school for the Province of Manitoba, at 
Winnipeg | gave long and distinguished service as 
Secretary of the Canadian Bar Association. He now 
holds one of the most important career positions in the 
Dominion Government. Mr. Coleman has been a true 
and thoughtful friend of the American Bar Association 
and of many of its leaders, and he will be most cordially 
greeted in Cleveland. 

Also from Canada, there comes again to this meet- 
ing the eloquent Leonard W. Brockington, K. C., of 
Winnipeg, Manitoba, whose address at the annual din- 
ner of the Association at Boston in 1936 charmed all 
hearers and confirmed in the United States his reputa- 
tion as at least the peer of any English-speaking orator 
of today. Mr. Brockington worked as a newspaper re- 
porter ‘and editor in Calgary, in the Province of 
Alberta; studied law and was called to the Bar; won 
high repute a lawyer and orator; and came to Win- 
nipeg to become general counsel for the Canadian Grain 
Exchange. He will be heard at this year’s banquet of 
the \ssociat n 

From the 
of its younger n 


\ "1 
imerical 


The official delegate of the Canadian 
this year will be the Honorable E. 


Under Secreta of State for 


t10n 


Court of t 


ll come 


ie United States, two 
to this meeting of the 
\ssociation, in the persons of Associate 
Justices Owen J. Roberts and Stanley Reed, each of 
whom will ik informally at an appropriate occasion. 
Neither of these jurists is in any sense a newcomer to 
a meeting he Association, as each has been present 
in other year Mr. Justice Roberts ascended the bench 
after a most active career at the Bar, during which he 
often represented the government in the prosecution of 
important cases. One of his law partners in Philadel- 
phia was Robert McCracken, who has been since 1935 
the Chairman of the Association’s important Commit- 
nal Ethics and Grievances. 

e newest member of the great Court, Mr. Jus- 

ll return to the 3ar Association 


Supreme 


embers wi 


tice Ree scene of! 


work with which he was actively identified at the time 
of his elevation to the bench As Solicitor-General of 
the United States, this Kentucky lawyer commanded 


the respect 1 admiration of the Bar; and by virtue of 
the same office, he was a member of the House of Dele- 


+ 
a 
“st 





gates from its founding. He served also on the Associ- 
ation’s Committee on Resolutions at the Boston meet- 
ing and on the Committee on Jurisprudence and Law 
Reform during that Association year. Probably the 
only sense of regret occasioned by his appointment to 
the Supreme Court has been that this well-earned pro- 
motion has removed him from membership in the House 
of Delegates, in whose work he took so keen an interest. 

A distinguished spokesman of the National Admin- 
istration who retains his membership in the House of 
Delegates and his keen interest in the work of the Asso- 
ciation, is the Attorney-General of the United States, 
the Honorable Homer Cummings, of Connecticut, who 
will attend the Cleveland meeting and take part in its 
proceedings. He has been ex-officio a member of the 
House of Delegates since its founding, and has been 
responsible for active and effectual cooperation between 
the Department of Justice and the American Bar Asso- 
ciation in several important matters affecting the ad- 
ministration of justice. The presence of the Attorney- 
General as the titular head of the American Bar, him- 
self a hard-working lawyer who won renown in the 
trial of cases, adds to the interest and distinction of 
meetings of the American Bar Association. 

The detailed program of the sessions of the Asso 
ciation, its Sections, and the “open forums” to be con 
ducted by several of its Committees, show the presence 
and participation of many other outstanding jurists and 
lawyers, in this year’s program. Members of the Asso 
ciation who plan to come to Cleveland may look for 
ward to an interesting and worthwhile meeting. 


“The Only True Glory” 

“No profession or calling has given so many 
great names to American history as the bar. 
state in the which the names of 
its great lawyers have not shed lustre. An Amer- 
ican list from the beginning would embrace 
a large proportion of the names held in honorable 
memory by the American people. 


There 
is no Union on 
law 


There is a pas- 
sion for military glory amongst all nations, 
worship. 


hero- 
And the glory of the soldier may be more 
dazzling than the glory of the statesman-lawyer. 
But it is less solid. For the truest glory of the sol 
least, 


dier, here at is to. preserve the work of the 


statesman. The path of the soldier, however pa 
worthy the destruction. The 
path of the statesman-lawyer is organization; and 
the path of every lawyer, worthy the name, is pre 


triotic or war, 1s 


servation. And in a high sense, true heroism may 
be in a tribunal as well as on the battlefield. Duty, 
fearlessly and faithfully performed, against all in 
fluences and difficulties, is the only true 
Moral courage is a higher quality than physical. 


glory. 


He reads American history superficially, who does 
not see the illustrious dead of our profession bat 
tling in the vanguard for all true political and social 
amelioration. And he who looks upon society, with 
out seeing in the profession the sentinels of social 
order, sees through a glass darkly. In civilization, 
a community without a bar is worse off than an 
army encamped without sentinels.”—From address oj 
Chief Justice Edward J. Ryan at organization 
1878 


ceting 
of Wisconsin Bar Association, January 9 
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MANAGING 


THE UNIFYING IDEA OF THE CLEVE 
LAND PROGRAM 
A glance at the program for the Cleve 

land Meeting is likely to give one a first impres 

sion of bewildering variety. There the 
general sessions, which alone have a program 
which would fully justify a gathering of law 

yers from all parts of the country. There are 
the sections, many of which have programs ot 
real convention size. Then there are the open 
forums of committees, always significant ; and 
now, for the first time, there are to be legal in 

stitutes, designed to afford the general practi 

tioners real help in the important subjects to 
be considered. 


are 


But running through all this diversity of 
plan and program is a central unifying idea, to 
which all the programs are related and to the 
support of which they are dedicated: the Ad 
ministration of Justice. It is only by this mul 
tifarious concreteness that the real meaning of 
the words, ““The Administration of Justice,” 
can be brought down from the cloudy general 
ity in which they exist for most people and 
given real and significant content. One only 
improves the Administration of Justice 
granted the existence and acceptance of certain 
general principles—by dealing with the many 
concrete proposals which call attention to real 
or supposed defects. It is the business of the 
American Bar Association to furnish these 
concrete illustrations of what the administra 
tion of justice should mean in action, and the 
various programs for the Annual Meeting 
show a determination to discharge its responsi 
bilitv. 


Such considerations suggest the proper and 
natural attitude for members who may be in 
clined to believe that there is such a wealth of 
program offered that it is a hopeless task to 
give it the attention which it deserves. It is— 
for one member. But what each member may 
do and do effectively is to devote his attention, 
aside from the general sessions, to the things 
in which he is interested—the fields in which 
he feels most inclined to learn or help—and to 
get the satisfaction of completeness in the sense 
that he is contributing his part to the general 
whole—that he and his fellow-members all to 
gether are dealing with a vast subject on prob 
ably a more complete and effective scale than 
has ever before been attempted 

It is “this vision of the general 
that gives unity and higher significance to 
men’s thinking in every field. It should have 
a peculiar inspiration for lawyers in their own 
field and shed over the difficult details of work 
in many special directions the shining light of 
the great objective toward which they look and 
labor. 


whole” 


AMENDING THE ORGANIC | 
THE ASSOCIATION 
This issue of the JoURNAL conveys to 
members of the Association due and formal 
notice of several proposals by members of 
Association to amend its Constitution and By 
laws, in shown by the amendments 
as filed. Each of these will be voted on, by the 
House of Delegates and by the Assembly, at 
the Cleveland meeting next month. 
These proposals to change now the basic 
law and structure of the Association as adopted 
at the Boston meeting two years ago should 
be examined and studied by every member of 
the Association, to the end that the action taken 
in Cleveland shall be based upon full under 
standing and shall reflect, as far as possible, the 
ascertained wishes of the rank and file of Asso 
ciation members and of the constituent State 
and local Bar Associations represented in the 
House of | elegates. The existing Constitution 
and the Association should of 
course be subject to change from time to time in 
the light of experience but approvals of amend 
ments should not be voted under any misappre- 
hensions as to their scope and effects 
Some of the proposals which have been 
formally filed and noticed are sponsored by the 
appropriate Committee of the House of Dele 
gates and offer for consideration amendments 
in the nature of minor improvements suggested 
by the experience thus far had in the operation 


LW OF 


the 


respects 


By-laws of 
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of the Constitution and By-laws adopted in 
Boston. Other proposals are filed by individual 
members who have long been active in the 
affairs of the Association. Such proposals ask 
for fundamental changes in the present struc- 
ture and procedures. 

ach proposal should be studied and acted 
on according to its merits. It is a vital part 
of the democratic machinery of the American 
Bar Association that any member can propose 
an amendment to its Constitution and By-laws, 
upon which each the House of Delegates and 
the Assembly must act, with a referendum to 
the whole membership: of. the Association if 
those two bodies disagree. The views of the 
of the membership should and will 
determine the fate of these pro- 


rank and fil 
control and 


} sals 





DISTINGUISHED GUESTS 

[-lsewhere in this issue we give the detailed 
announcements of the annual meeting which 
will mark the sixtieth anniversary of the found 
ing of the typical American institution known 
as the American Bar Association. The change 
from the small but selective and truly distin 
guished beginnings at Saratoga Springs, New 
York, in 1878, to the vast and dynamic assem 
blages which came together in Boston in 1936 
and Kansas City in 1937, and will convene in 
Cleveland next month, marks a great transition 
as well as an impressive march of time; and 
the Association has meanwhile become a factor 
in the enlightened, conserving public opinion of 
America, as well as in the constructive and 
competent draftsmanship of legislation and ad 
ministrative regulations in our time. 

President Vanderbilt and his associates on 
the Board of Governors are to be felicitated 
and thanked for the acceptable fulfillment of 
their responsibility for the assembling of an 
attractive and forward looking program for 
the Cleveland meeting. The sessions will be 
such as no lawyer can afford to miss by his 
own choice. It will be a working session; but 
the scheduled addresses will also be of vital in 
terest to the public as well as to the profession. 

The outstanding event will be the presence 
of Lord Macmillan, judicial statesman of the 
first rank, who comes again to America and to 
this meeting at the earnest invitation extended 
to him by President Vanderbilt, who went to 
England for the purpose in February. Mem- 
bers of the Association will warmly welcome 
this gifted jurist who has shown such a fa- 
miliarity with law in the United States as well 
as throughout the British Commonwealth of 
Nations. American lawyers will be happy to 


greet also the distinguished Delegate of the 
Canadian Bar Association, the Under-Secre- 
tary of State for the Dominion, Mr. E. H. 
Coleman, and the peerless orator of the West- 
ern provinces, Mr. Leonard W. Brockington, 
K.C., of Winnipeg, Manitoba. 

The administration of justice in the United 
States will be ably represented by two members 
of the Supreme Court, by the Attorney-General 
of the United States, and by others who hold 
high place in the Courts of the United States 
or in the National Administration. The thor 
oughly representative character of the mem 
bership and the work of the American Bar As 
sociation has been perennially attested by the 
programs of its annual meetings; and this will 
be true in full measure in Cleveland next 
month, when American lawyers meet for the 
sixty-first consecutive time to take counsel to 
gether as to the vital problems of their country. 

AN AUTHORITATIVE STATEMENT 

It will be recognized as appropriate that 
Mr. Thurman Arnold, Assistant Attorney 
General of the United States, utilizes this issue 
of the American Bar Association Journal for 
an authorized statement as to “Prosecution 
Policies under the Anti-Trust Acts.” Lawyers 
and laymen alike will regard this official dec 
laration as timely and informative reading. 

The significant fact is that as Attorney 
General Cummings and Mr. Arnold make an 
effort to use chart and compass in a clarifica 
tion of policy in a field where lawyers have 
never had a sense of certainty or firm footing, 
the magazine of the American Bar Association 
is selected for this authorized avowal of the 
policies of the Department of Justice. Mr. 
Arnold is no newcomer to the columns of the 
Journal, which have been open to him for the 
presentation of his reasoned views, even when, 
on the particular matter, they were at variance 
with those voted by Association members. The 
Journal is glad to receive from Mr. Arnold, 
and to publish at this time, a declaration of 
views which is so timely, informative, and sig 
nificant. 


THE EXAMPLE ALREADY SHOWS ITS 
INFLUENCE 

Evidence accumulates to support the view 
that the Revised Rules of Federal Civil Proce 
dure will furnish an example to which the 
States will pay increased attention, thus paving 
the way for greater national uniformity. 

The Judicial Council of the Arizona State 
Bar has recommended that the new rules of 
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lederal Procedure for the District Courts be 
adopted in Arizona in order to secure conform 
ity in practice between the Superior Courts and 
the Federal District Courts. And at the recent 
meeting of the North Carolina Bar Association 
President Winslow declared that “now is the 
psychological moment for the States to study 
the problem of making their procedure con 
form with the procedure of the Federal Courts, 
not only for the simplification of the practice, 
and consequent increase in the efficiency of the 
court system, but also as a matter of national 
policy. The process begun in one State will 
continue until it has swept the country.” 


AMERICAN Bar ASSOCIATION JOURNAL 


The contribution of Mr. Roy D. Burns, in 
the April South Dakota Bar Journal, reprinted 
in our April issue, suggests how simple the un 
dertaking will be in most cases. ‘‘The South 
Dakota lawyer can take up the Federal rules,” 
he says, “with the assurance that in the funda 
mentals of practice those rules follow the phi 
losophy and underlying theories of the South 
Dakota procedure.” The lawyers of many 
other States will doubtless find the same thing. 
In fact, while the rules were in preparation, it 
was pointed out in many instances how 
important divergences from the practice in cer 
tain States they embodied. 


rew 





THE WHY OF SUSTAINING MEMBERSHIPS 


F the American Bar Association is to play the great 
part which the country increasingly expects of the 
Bar and the members of the Association are so 
eager to have it play, at least two things are necessary. 
These are members and money. Members are neces 
sary because it is primarily through the members that 
the ideas and programs developed by our sections and 
committees and confirmed in our annual meetings art 


il 
hom«e We 


bers also because it is through them that we get 


need mem 
the 


implemented and given life at 


funds necessary to achieve the Association’s objectives 


Fortunately the membership of the Association is 


showing a steady growth. Results so far indicate that 
S J 


the new members this year will number in the thou 


sands. Our membership is now at an all time high. 
| 


Sut in this process there is a lag 


the situation is that we are limited 


The irony of 
in developing many 
of the very activities which attract new members (and 
through them the funds requisite to both better per 
formance and expansion) because we do not have the 
money so to do. Our work in the field of American 
citizenship has been crippled for years because of the 
lack of funds. Today tl 


quarter the appropriation they should have, are draw 


ie Junior Bar group, with one 


ing national attention by their brilliant speaking cam 


paign. Do you know that over 1,000 of these younger 
time and energy, are dis 


men, at a sacrifice of their 
cussing the Constitution and the obligations and privi 
leges of citizenship before the schools, discussion clubs 
and over the radio? Isn't it the duty of the older mem 
bers of the Bar adequately to finance this work? 

The new section of Judicial Administration, under 
the stimulating leadership of Senior Judge John J 
Parker, of the United States Circuit Court of Appeals 
for the Fourth Circuit, and of other outstanding mem- 
3ench and Bar 


bers of the American is laying a foun 


dation for advance which has no parallel in Associa 


tion history. New surveys and recomme ndations have 


heen undertaken with respect to Administrative Agen- 


cies and Tribunals, Judicial Administration, Simplifica 


tion of Appellate Procedure, Improvements in the Law 
of Evidence, Trial Practice, and Selection of Juries 
The work of our Committee on the Unauthorized 
Practice of the Law requires almost daily contact with 
and support for over four hundred state and local bar 
association committees dealing with this work. Ou 
Committee on Law Lists, our Committees on Economi 


Condition of the 


Bar, on Labor Employment and So 


cial Security, on Administrative Law, on Federal 


1 A 


Taxation, are illustrative of the response of the Asso 
ciation to the problems in the fields of the law which 
are demanding solution. 

All these things must be done well. It takes f 
to translate these programs into action 

If our studies in the development of the public 
relations of the lawyers and a re-education of the pub 
lic as to the place of the lawyer and the organized bat 
in the community are to go forward, progress will be 
handicapped if we must wait for the lag 
ship dues to eliminate itself. 

Realizing that there are many members who are 
fully sympathetic with this situation and who wi 


make some contribution to a solution the opportunity 


1 
| 


offered by the sustaining membership has been created 
Here is the opening not only for those who already ar 
actively engaged in the work of the Association but 
for many who cannot join in the actual work 

The sustaining membership gives no privileges 


any kind. It creates no distinction between members 
There will be no published lists of such members. No 
compulsion is intended or to be implied. This project 
was devised to give those who wish such a grand op 


portunity to assist the Association in a concrete way 
This is the why of sustaining memberships 
GEORGE MAuRIC! 
HaArROtp ] 
JAMEs C. COLLINS 
CHARLES A. 
Cart B. Rix 
ON WAYS 


Morris 


(GALLAGHER 
BEARDSLEY 
MEANS 


COMMITTEE AND 








“FOR DISTINGUISHED SERVICE TO HUMANITY” 





National Institute of Social Sciences Bestows Gold Medal on Hon. John W. Davis, Former 


+ 
| 


President 


ies in Address 


Davis Repl 


of American Bar Association—Judge Thacher’s Presentation Speech—Citation—Mr. 


ft Moving Eloquence and Earnestness, in Which He Sets Forth the 


Three Qualities Every Lawyer Should Possess 


as paid to a former President 
ican Bar Association when, on May 
Ingtitute of Social Sciences 


W 


SIGNAIT ol 
£ ¢] ’ } 
A of the é 


National 


bestowed uy John W. Davis one of its gold medals 
for disting 1 service to humanity. In behalf of 
the Institute e presentation of the award was made 
by former Thomas D. Thacher, who also won 
renown as a Solicitor-General of the United States. 
The character the tribute paid to Mr. Davis as a 
lawyer evoke response of moving earnestness and 
eloquence ; he citation and the response combined 


to produc yeccasion which should stir the spirit 


and heighte1 e self-respect of lawyers everywhere. 
Especially 1 vorthy were Mr. Davis’ declaration and 
definition of three qualities which every lawyer should 
possess, As er fidelity to the cause of a client with- 
out thought popularity or unpopularity to be won 
or incurré nuine desire for the administration of 


justice und 


together 


the law, the only cement that can hold 
of free-born men, and a burning 
uman liberty.” 


tet, 
et 


a 


T 
I 


vassion for 


he tl quality he emphasized as one that must 
prevail in “ true lawyer, certainly every Amer- 
ican lawys specially today, when “the lamp of 
liberty iS e out under totalitarian rule over so 
much of the « ’s surface, and is flickering under a 
pale imitati lanned economy over so much more.” 

“Whe lav of deliverance comes,” he added, 

I am sure t lawyers will be in the forefront of the 

fight 

Medals the Institute were awarded also to Miss 
Dorothy 7 and to Walter S. Gifford, Presi- 
dent of the Charity Organization Society of New York. 

In prese g the medal to Mr. Davis, Judge 
‘| | a } ¢ 3a 1 

REMARKS BY JUDGE THATCHER 

On sucl asions as this one is oppressed with a 
sense 0 in praising a man in public and to 
his face yet there is significance in such occa 
sions, use and objective is not so much to 
honor the as to emphasize the public importance 
of his life omplishments in relation to the vital 


the day. 
is preeminently a great barrister, and 
ou honor his calling, at a time when 
tl of our Government can 
l—and should not be disparaged 
re impatient with justice. I do not 
a chronological catalogue of his 
Permit me merely to 
Virginia, where he was 
w, and was twice elected 
ome Solicitor General of 
Ambassador to Great 
inated by his party for 


and critical ms of 


integrity 


1 
i 


vements 


Wes 


1 J. 
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the Presidency of the United States. He is an Hon- 
orary Bencher of the Middle Temple, one of the Eng 
lish Inns of Court; was President of the American Bar 
Association, of the West Virginia Bar Association, and 
of the Association of the Bar of the City of New York. 
Today he is the most eminent member of his profession 
in this city, and of the Bar of the Supreme Court of 
the United States. 

Lord Birkenhead, the Lord Chancellor of Eng 
land, once took John Davis through Gray’s Inn, and 
showed him a plaque erected in memory of Lord Bacon 
Mr. Davis read the inscription and turning to Lord 
Birkenhead said: “What striking similarity between 
the record of his career and of yours.” Birkenhead re 


plied: “Yes, but Bacon was not a great advocate.” 
If the Lord Chancellor had recalled the career of 
Joseph Choate he might have added: “But what a 


striking similarity there is between your own careet1 
and the career of Joseph Choate.” And if he had, no 
doubt you might have said: “Yes, but Mr. Choate 
was not a Congressman.” 

The similarity between the careers of Mr. Choate 
and Mr. Davis is striking. Each of these men, in the 
course of his career, was President of the American 
Bar Association, of a State Bar Association, and of the 
Association of the Bar of the City of New York. Each 
was an Honorary Bencher of the Middle Temple. Each 
served with great distinction as Ambassador from the 
United States to Great Britain, and such service 
eminent and important as it was—was merely an inter 
lude in a preeminently successful and honorable pro 
fessional career. 

When, in 1915, Robert Lansing became Secretary 
of State, it was necessary to fill the position of Coun 
sellor of the State Department which he had occupied, 
Colonel House, appreciating that the critical problems 
of international law evolving from the World Wat 
demanded the selection of a man of the highest com 
petence, character and ability, suggested to President 
Wilson that John W. Davis, then Solicitor General, be 
selected, quoting a member of the Supreme Court as 
saying that Davis ranked as one of the greatest Solicitot 
Generals the Department had ever had—an opinion 
which, the Colonel added, was shared by the Attorney 
General and by almost every member of the Suprenx 
Court. 

President Wilson replied to this suggestion that 
although Davis would be admirable wherever he might 
be placed, he was the best Solicitor General of the 
last twenty years and it seemed unwise to transfer him 
from the Department of Justice. Considering the dis 
tinction of his predecessors who had held the office, 
including such men as William Howard Taft, Law 
rence Maxwell, Lloyd Bowers and Frederick Lehman, 
these were words of high praise for a man in his early 
forties. 











460 AMERICAN Bar ASSOCIATION JOURNAL 


There is a tradition in that office, for which he 
was very largely responsible, that every case decided 
rightly is a victory for the Government. Because of 
this tradition the rule of the Solicitor General is that 
while all of his talents must be employed in the asser 
tion and vindication of the rights of Government, they 
should never be employed to accomplish injustice or 
to harass its citizens with futile litigation. No office 
in the land demands from its incumbent a higher sense 
of professional responsibility No lawyer has ever re 
turned to private practice from that office with a higher 
reputation or with more brilliant talents than John W 
Davis, nor has any other employed his talents more 
honorably or courageously. 

Replving to a correspondent who, in the Spring 
of 1924, urged him to abandon hi 
the Democratic nomination for President, Mr. Davis 


refused to throw over his clients and desert his col 


practice and seek 


leagues, and in the course of his letter said 


“The only limitation upon a right-thinking lawyer’ 


independence is the duty which he owes to his clients, 
once selected, to serve them without the slightest thought 
of the effect such a service may have upon his own per 
sonal popularity or his political fortune Any lawyer who 
surrenders this independence or shades this duty by trim 
ming his professional course to fit the gusts of popular 
opinion, in my judgment, not only dishonors himself but 


disparages and degrades the great profession to which he 
should be proud to belong. You must not think me either 
indifferent or unappreciative if I tell you in candor that | 
would not pay this price for any honor in the gift of man.” 

More recently John Davis and other members of 
the Bar who have asserted against the Government and 
its agencies rights of their clients predicated upon con 
stitutional limitations of power have been publicly 
criticized and condemned by public officials in high 
places, who attempt to discredit them in the eyes of the 
people. If ever such criticism achieves its purpose by 
destroying the independence and courage of the Bar 
in asserting and maintaining the right of every indi 
vidual to question the power of government in every 
court, then indeed the integrity of our institutions will 
be endangered. 

Elihu Root once said 

“Tf we study the annals of those countries in whicl 
the Bench and Bar tremble under fear of political power 
we shall begin to realize how much America owes to the 
independence and courage of her Bar. Above all else the 
American lawyer has loyalty, loyalty to his cient’s cause 
That cause is his, and to it his learning, experience, in 
dustry and skill are devoted ungrudgingly.” 


One who knows and cherishes the fidelity and 
independence of the American Bar can have no fear, 
even in these days, that public criticism or indignant 
condemnation will prevent the assertion or defense of 
right against the Government by members of the Bar, 
regardless of position or personal consequence. Picture 
Erskine standing in an English Court, the victim of 
public indignation because he came to the defense of 
Thomas Paine, indicted for publishing “The Rights of 
Man.” His response to such criticism will never be 
forgotten so long as there are courts where individual 
liberty is cherished. 

The legal profession is great because its inde 
pendence and fidelity are essential in the courts of any 
country where the supremacy of law, and not of men, 
is the foundation of government. 

In other parts of the letter I have quoted, John 
Davis makes clear his practice and belief that distinc 
tions between persons should be unknown to the advo 
cate, as they are to a court, if right needs vindication 


or defense. He has ignored such distinctions in his 
practice. He has freely given of his time and of 
strength, without expectation of reward, to prevent the 
impeachment of a Federal Judge in the integrity ot 
whose judicial conduct he had confidence; to the 
defense of a member of the Bar unjustly accused and 


convicted of a serious criminal offense—a case in which 


I 


11S 


he secured a reversal of the unjust conv 
\ppellate Court, which characterized the judgment as 


“srossly wrong and a wicked diversion of justice whicl 
not only placed the stigma of a felon upon the defendant 
but deprived him of his liberty, his prot n and ] 
honor, for conduct without taint of mor turpitude o1 
personal profit and for advice given in go faith in | 
capacity as a lawyer.” 

lie has represented before the Supreme Court of 
the United States a Professor of Divini ping that 
he was unlawfully deprived of the privileg becoming 
a citizen because of his unwillingness, upon religious 
grounds, to bear arms in the defense the United 
States. These are but instances within y personal 
knowledge of his unselfish devotion to the cause of 
justice. His words which I have quoted merely state 
his common practice, and are wort! % comparison 
vith those of Erskine. More than at ar ther time 
n our history we need such men at the Bar today! 

And thus I think it most fitting that the National 
Institute of Social Sciences should present its Medal 
to The Honorable John W. Davis, under the following 
citation: 

“In recognition of your distinguishe ittainment 
in the field of Jurisprudence ; as Ambassador Extraot 
dinary and Plenipotentiary to Great Britain, 1918 


1921; Counselor, American Red Cross, 1913-1918; a 
Member of the American Delegation for Conference o1 





Treatment and Exchange of Prisoners of War; Presi 
dent of the English-Speaking Union of the United 
States, and in further recognition of all that you repre 
sent and in the upholding of the ideals of your 
country.” 

May I add a sentence from a letter of the Earl of 


Chatham to his nephew, Thomas Pitt ? 


“So macte tua virtute! go on and prosper in your 
glorious and happy career; not forgetting to walk an 
hour briskly every morning and evening to fortify the 


nerves.” 


RESPONSE BY MR. DAVIS 


\mong the melancholy ghosts that stalk the cor 
ridors of legal tradition, there are three that have 
always been considered subjects of special pity. Th: 
first of those, with which we are not concerned at the 


moment, is the man who in his vanity seeks to be his 
own lawyer. He, by common acceptance, has a fool 
for a client The second is the over-zealous cross 


examiner who persists in asking the one fatal question 
too much. Josh Billings said, “When you strike ile, 
stop borin’. Many a man has bored clean through and 
all the ile has run out.” And the third that I think 
might serve as a special warning here is the loquacious 
advocate who insists on talking after the Court has 
indicated a determination to decide in his favor. He 
forgets how fast the judicial wind can change 

With this example in mind, since the Institute 
has made this wholly unexpected and undeserved deci 
sion in my favor, and Judge Thacher has exhausted 
his utmost ingenuity in writing an opinion to vindicate 
its action, elementary discretion on my part would 
dictate that I should content myself by saying “Thank 


1 


you” and then sit down. Indeed, I think I might 








“For DISTINGUISHED SERVICE TO HUMANITY” 


Imiutate the ve del Of an alter 


dinner speech that 


was delivered in this town a week or ten days ago by 
Mr. Henry Ford, and that consisted of just two 
sentences 
But you must let me say, Mr. President, how 
very greatly | eciate the honor of having my name 
placed upon t roll of the Medalists of this Institute. 
One who c to that list, conscious of his own lack 
of merit single comf his inadequacies will 
be entire l it e reflected blaze of glory that 
shines fro mpanions on the roll... . 
I am g Ju ge Thacher for the strain 
hic up is judi conscience in this 
opinion t efe Of course, I recall that hav 
ng retire e Bench which he once so highly 
adorned, he e back to the Bar and has assumed 
the duty of ing the best*case for his client that 
he cat When I heard the introduction which the 
President ga m, my heart sank for a moment, be 
cause I realized that this Medal was much more truly 
his than mine and I thought perhaps the Medals Com- 
mittee had changed their minds at the last moment. 
Certainly no ! ould pertorn the office of exculpa- 


function at the Bar, better than Judge 


t10n, or any 
I aise indeed. 


Phac het 


raise from him 1s pt 


Lawyet suppose, are quite as human as any 
other men il maybe a little ore so, and praise 1S 
just as sweet and as rare, and as rare and as sweet to 
them as to a1 roup in the world We do not get a 
surfeit of it s far as I read literature, sacred and 
profane, if there is any person who has come forward 
to speak a ki rd for the Bar, I do not now recall it. 
Poets, phil phers, historians, essayists and even 
politicians, some of whom were lawyers in a previous 
incarnation, have taken a fling at us 

You ret ber that after Jack Cade had promised 
‘is followe er bread and better beer and ten 
hoops on ev three-hoop pr and all the realm in 
common, su promises in short as demagogues have 
always bet ng since the world began, Shakes 
peare has him agree to the program of Dick, the butcher 

‘The first t g¢ we do let’s kill all the lawyers,” 
because, | ( é were, even in that day, 
obstacles to t more abundant life. And a modern 


macabre and de 


“Why is there 


poet, Carl Sar puts these very 


pressing questions in a recent poem: 
always secret singing when a lawyer cashes in? Why 
does the hearse rse snicker hauling a lawyer away?” 

\nd yet, in spite of this rain of obloquy, these hail 
stones of wit, t vind and tempest, the lawyer has 
survived individual usually fulfills the legal 
aphorisn t hard, living well and dying poor 
but the trade goes o1 The lawyer continues to be the 
adjuster of controversies—many more than! 
anybody suspect the defender of private rights, the 
unbonde thousand trusts. More than 
that, he throt uur legislative halls, he sits in your 
executive cha he presides over your Bench; and 
commerce and stry and finance time and time again 
call the lawyer to their posts of greatest responsibility 
and power. A profession of which such things can be 
said cannot be wil without merit or wholly without 
usefulness in the world 

Now, what does the lawver do and what should 
he do to justify the place which he holds in every free 
society? I assume for the lawyer—if Judge Thacher 


all lawvers—that thev possess the 
elementary virtues of honesty and industry and tem 


perance and charity and those other things which go 


will permit 
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to characterize the higher class of the community. But 
with that assumption made, let me, in all seriousness, 
come to three qualities which I think the lawyer should 
possess and which I am glad to believe the great ma 
jority of my colleagues exemplify. Perhaps in the 
statement of them I may confirm my own belief by a 
repetition of my creed. 

The first of these qualities Judge Thacher has elo 
quently described: Utter fidelity to the cause of a 
client, with no thought of popularity to be won in his 
defense, no thought of unpopularity to be incurred by 
the assumption of his cause. When old Malesherbes 
came voluntarily from his serene and safe retirement 
to defend Louis X VI before the Revolutionary Conven- 
tion in Paris, he lost his case, as it was predetermined 
that he should, Louis lost his head, and a few months 
later the venerable head of Malesherbes followed that 
of his King into the bloody basket. But generations 
of lawyers since have worshipped his memory as 
Christians worship the martyred Stephen. When John 
Adams came to the defense of Captain Preston and his 
British soldiers after the so-called Massacre in Boston's 
King Street, with all of Boston clamoring at his door ; 
when Andrew Hamilton came from Philadelphia to 
New York to the defense of John Peter Zenger and 
struck that great blow for the freedom of the press in 
America, they but did what every lawyer should rejoice 
to do if a like summons came to him. 

The second quality which I invoke for the Bar 
is a genuine desire to see justice administered under 
I know there are two sides to every 
case. I have seen some cases in which there were a 
good many more, and they cannot all win. We all 
remember the story of the absent litigant who, when 
his lawyer telegraphed him that justice had triumphed, 
wired back, “Take an appeal immediately.” But the 
story of the struggle for law, for a law paramount and 
supreme, is the story of mankind’s long march upward 
from the brute; and justice administered by human 
hands, poor and weak, wavering and fallible, often mis 
taken, is still the only cement that can hold together a 
society of free-born men. 

Last, I think there should be in the heart of every 
true lawyer, certainly of every American lawyer, a 
burning passion for human liberty, for the right of all 
men, as Kipling so finely puts it, “To live by no man’s 
leave, underneath the law.” “Liberty! It is a word 
to conjure with and not to vex the ear with empty 
boastings. Only in partial gleams has she yet shone 
among men, yet all progress hath she called forth.” 
I am quoting, as you realize, the words of Henry 
George in his splendid apotheosis to Liberty which is 
one of the noblest passages of English prose. Liberty 
has been the beacon light of every step in man’s 
advance. Under liberty alone can man prove himself 
worthy of the divine paternity he claims. And because 
there are always men who glory in mastery over their 
fellows, that liberty can only be retained and preserved 
by a ceaseless and eternal vigilance. To keep that un 
tiring sentry-go is the first, the supreme duty of 
every lawyer. 

In the Nineteenth Century most of those dwelling 
in the civilized world treated liberty as a thing no less 
normal, ordinary and inevitable than the very breath 
they drew. Even those who did not yet possess it felt 
it almost within their grasp. How different the picture 
today! Over how much of the earth’s surface has the 
lamp of liberty gone out under totalitarian rule, and 
over how much more does its flame dance and flicker 


the forms of law. 
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under the ghostlike breath of a planned economy! Who 
is to guard that flickering blaze? Who is to relight 
that extinguished fire? Some champion may arise to 
cut with his sword the bonds that are being fastened 
on men and nations. Some orator may stand forth 
to waken servile and dormant souls again with the call 
to freedom. But whenever and however the day of 
deliverance comes, I hope, I believe, nay I am sure 
that lawyers will be in the forefront of the fight. 

Mr. President and Judge Thacher, insofar as what 
you have said and done tonight gives me assurance 
that the profession I love has taken no injury at my 
hands, I thank you humbly from my heart. 


Arrangements for Annual Meeting, 
Cleveland, Ohio 
July 25-29, 1938 
HEADQUARTERS—HOTEL CLEVELAND 
Hotel accommodations, all with bath, are available 


as follows: Double Twin beds 
Single for (dbl. bed) for Parlor 
1 person for2persons 2 persons Suites 
CLEVELAND..(AIl space at Headquarters Hotel exhausted.) 


ALLERTON .. 2.25to 3.50 3.75to 5.00 $4.50to$6.00 $7 &up 
AUDITORIUM 3.00to 3.50 450to 5.00 6.00to 7.00 

CARTER . 3.00to 5.00 5.00to 7.00 7.00to10.00 12&up 
HoLLENDEN 3.50to 7.00 5.00to 7.50 6.00to12.00 12&up 
STATLER . 8.00to 6.00 4.50to 8.00 5.00to 8.00 10&up 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 
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A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 N. Dearborn St., Chi- 
cago, Illinois. 


New Service to Members 


As part of its program for increased service 
the American Bar Association has made arrange- 
ments to furnish to its members copies of Opinions 
of the Supreme Court, at a cost of $1.00 for each 
opinion. Copies of opinions will be sent by air mail 
within twenty-four hours after the opinion is handed 
down, which means that they should be received 
anywhere in the United States on the second day. 
Requests for opinions may be made prior to the 
All requests should 
be addressed to the American Bar Association, 1152 
National 3uilding, Washington, D. C 


should be accompanied by a check payable to the 


time the decision is announced. 


Press and 
order of the Association for $1.00 for each opinion 
If it is desired that the opinion be sent 
10c should be added to 


requested. 
special delivery, the re- 


mittance. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


In Apply1 Oo 
( onstitutio1 


Decision 


Doctrine of Swift vs. Tyson Federal Courts Have Invaded Rights Reserved by 
to the Several States—There Is No Federal Common Law—Purpose of Rules of 


Chapter X of Bankruptcy Act, Relating to Voluntary Composition of Debts 


of Certain Municipal Taxing Agencies, Does Not Violate Due Process—Rule Announced in 
Erie Railroad Co. vs. Tompkins Is Applicable to Suits in Equity as Well as to Actions at Law 

Louisiana Act of 1934, Protecting Purchaser of Oil from Claims of Third Persons under 
Certain Circumstances, Held to Present No Federal Constitutional Question—Bar to Action by 
Foreign Sovereign—Essentials of Fair Hearing bv an Administrative Body—Compacts between 


States—Apportionment of 


Waters of 


Interstate Streams, etc. 


By EpcAar Bronson TOLMAN* 


Federal Judicial Power—Rules of Decision—‘Laws 
of the State” Defined 

Since there is no Federal common law, the substan- 
tive law to be applied by the Federal courts in any case 
except in matters governed by the Federal Constitution 
or by acts of Congress, is the law of the state, and whether 
that law be declared by statute or by decision of its high- 
est court, is not a matter of Federal concern. The doctrine 
of Swift vs. Tyson is dissapproved. The purpose of the 
Rules of Decision act was to insure that in all matters 
except those in which some federal law is controlling, the 
federal courts in diversity cases should apply the law of 
the state, unwritten as well as written. In applying the 
doctrine of Swift vs. Tyson, the Federal courts have in- 
vaded rights reserved by the Constitution to the several 
states. 


ji ( ba Harry J. Tompkins, 82 
Adv. Op. 787 8 Sup. Ct Rep 817. 

In delivering the opinion of the Court, Mr. Jus 
ricE Br egan witl s dramatic and signifi 
cant statem«¢ he question for decision is whether 
the oft-chall d doctrine of Swift v. Tyson shall 
now be di ed.” 

lr Hughestown, Pennsylvania, walk 
ing at beaten footpath running alongside 
the tra Erie Railroad Company in Hughes 
town where 1 walked before in safety, was struck 
bv something h looked like a door projecting from 
one of the 1 ng cars of a passing freight train. 

The |] Company was incorporated in the State 
of New \ | plaintiff brought his suit in the Fed- 
eral Ci Southern District of that state prob 
ably because recovery under Pennsylvania law was 
doubtful . 

The ( it under the decisions of the 
ihe ( Pennsyl ia persons who _ travel 
long ! ght of way are trespassers and 

the railroa liable for negligent injuries to 
undiscovered passers unless the negligence was 


Tompkins denied the establishment 


wanton or 


*Assisted’ by Mr. JAMES L. Homire and Mr. 
LELAND | [AN On account of lack of space, 
publication ews and summaries of other decisions 
ilt | vn was postponed until the July 


of any such rule by the Pennsylvania courts and con 
tended also that since there was no statute on the sub 
ject the question was to be determined in the federal 
courts as a matter of general law. 

The trial judge refused to rule that applicable law 
precluded recovery, the case was submitted to a jury, 
a verdict was returned for $30,000 and the judgment 
was affirmed by the circuit court of appeals 

The Erie had relied upon section 34 of the Judi 
ciary Act of September 24, 1789, which provides: 
“The laws of the several States, except where the Con- 
stitution, treaties, or statutes of the United States other 
wise require or provide, shall be regarded as rules of de 
cision in trials at common law, in the courts of the United 
States, in cases where they apply.” 

Che circuit court held that the federal courts were 
free to exercise their independent judgment on ques 
tions of general law in the absence of a local statute; 
that the question of responsibility for injuries caused 
by the servants of a railroad was one of general law; 
and that under generally recognized law the question 
was one for a jury whether negligence existed when a 
pedestrian using a permissive path along a railroad 
right of way was hit by some object projecting from 
the side of the train. The case came up by certiorari 
because of the important question “whether the federal 
court was free to disregard the alleged rule of the 
Pennsylvania common law.” 

Mr. Justice BRANDEIS states the 
Swift v. Tyson by quoting from Mr. Justice Story’s 
opinion in that case the following: 

“The true interpretation of the thirty-fourth section 
limited its application to state laws strictly local, that is 
to say, to the positive statutes of the state, and the con 
struction thereof adopted by the local tribunals, and to 


doctrine ol 


rights and titles to things having a permanent locality, 
such as the rights and titles to real estate, and other mat 
ters immovable and intraterritorial in their nature and 


character. It never has been supposed by us, that the 
section did apply, or was intended to apply, to questions 
of a more general nature, not at all dependent upon local 
statutes or local usages of a fixed and permanent opera 
tion, as, for example, to the construction of ordinary 
contracts or other written instruments, and especially to 
questions of general commercial law, where the stat 
tribunals are called upon to perform the like functions as 


ourselves, that is, to ascertain upon general reasoning 
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and legal analogic vhat the true exposition of the con- said, have been awarded if the case had been brought 
tract or instrument, or what is the just rule furnished and tried in a Kentucky state court 


by the principles of commercial law to govern the case.’ Following the 


1 


f the Taxrica ise in 


t exposition ( 
Reference is also made to the fact that while sec- which the doctrine of Swift v. Tyson had been applied, 
tion 34 was by its language confined te trials at com \ir. Tustice BRANDEIS continues 


mon law” it had be applied lity Casé becau > Second. Experience in applying the doctrine of Swift 
the statute was ‘merely declarative of the rule whicl Tyson, had revealed its defects political and socia 


‘ I 





would exist in the absence of the statute,” and it is and the benefits expected to flow from the rule d 


suggested that the federal court t is assumed “the ccrue, Persistence of state court in t wn opinions 

power to declare rules of deci ! ch Congress was n questions of common law prevented uniformity; and 

confessedlv without power to enact as statutes.” the impossibility of discovering a satisfactory line of de 
References are made to the repeated doubts that ™4rcation between the province of general law and that 


1 local law developed a new wel f uncertaint 


have been expressed as to the rectness of the con sites gly Ban : ‘ 
: . ee “On the other hand, the mischievous results of the dox 


} } 
struction of section 34 and the learned Justice suggests 
: "ee “DS trine had become apparent. Diversity of citizenship 
that Mr. Charles Warren’s res vhich involved PI , ) ‘is- 
‘ aves. ats vv wie see VNIEN diction was conferred in order to prevent apprehended 
the discovery and the examination of the original docu liscrimination in state courts against those not citize1 
ment has “establishe that the construction given to it the State Swift 2 Tyson introduced get e discrimit 
by the court was erroneou ihe rootnote refers to tion by non-citizen against citizens t le rignt en 
Warren’s “New Light on the History of the Federal oyed under the unwritten ‘general law’ vary according 
Judiciary Act of 1789 (1923) 37 Har L. Rev. 49 to whether enforcement was sought in t tate or in the 
Since the result of this researi eat on the prope! derail court _ and the privilege rs g vu 11 
24 ‘ ’ ' vhich the right should be determined wa nferred upor 


interpretation of section 34 of the idiciary Act of = , ? 
, the non-citizen Thus, the doctrine rendere mpossible 


FO . 31] a? : 119 ’ ] IQ 

1789, which Is sul BUELS ' bak (26 U.S.A equal protection of the law In attempting to promote 

$3 720), it seems necessary to set out the discovery uniformity of law throughout the United States, the do 
In the article to which the opinion refers, Mr trine had prevented uniformity in the administration of 

Warren shows that section 34 inserted by amend the law of the state 

ment at the very end of one of the drafts of the bill “The discrimination resulting became in practice fa: 

that as originally drafted section 34 read as follows reaching Chis resulted in part from th id province 
“heal tn te farther enacted That the Seatete law of the iccorded to the so called ‘general law’ as to which federal 

everal States in force for the time being and their wu urts exer e an independent judgment 

written or common law 1 n use ether by adoptiot The opinion continues with the exposition of en 

from the common law of England, the ancient statutes of largements of the term “general law n which it is 

the same or otherwise, except e the constitutiot indicated that many questions primar of state and 

Treaties o1 Statutes rt ie United tate shall otherwise local interest were dealt with as questio1 f “general 

require or provide e regal is rules of decision hiss 9 

in the trials at commor nt urts of the Unite 

States in cases where they ipply a “Tn part the discrimination resulte nN ) the ‘ 

that Bileworth. who drafted i need the ohraseolors range of persor s held entitled to avail the ves of the fed 

; F eral rule by resort to the diversity of citizenship jurisdic- 


F ronosed amendment hb trikine out tl wort , ; : rt ; - sane 
of the proposed a 5 Oo ; tion. Through this jurisdiction individual citizens willing to 


statute law” and inserting in their place the wot remove from their own State and become citizens of an 






“laws” and by striki1 ut ¢ , ther might avail themselves of the federal rule And 
“in force for the time being and their unwritten or com vithout even change of residence, a corporate t [ 
mon law now in use. whether | ption from the con the State could avail itself of the federal rule 

mon law of England. the a ent statutes of the same or ncorporating under the laws of another state 
otherwise.” done in the Taxicab case.” 

so as to read Conceding that a doctrine widely applied througT 
“that the laws of the several Stat xcept where the con out nearly a century could hardly be abandoned if only 
stitution, treaties or Statutes of the United States shal a question of statutory construction were involved, the 


otherwise require r provide hall be regarded as rule author of the opinion passes to a consideration of con 
. i . I I 


of decision in trials at commor n the courts of the stitutional questions and lays down | fundamental 
T . snr re the nn! 4 - . 
United States in case ere they ipp tenet as follows: 
arren 1070" te +] t *"\totiut lay : " 1 ‘ . . 7 s 4 - ° 
Mr. War CH SUBSS , — aw we Third. Except in matters governed by the Federal 
changed to “laws” at the other words were stricken Constitution or by Acts of Congress, t iw to be ap 
out with the intent that the word “laws” should em plied in any case is the law of the Stat And whether 
brace all the words deleted This view seems now _ the law of the State shall be declared | ts Legislature 
to have been adopted by Mr. |] ICE BRANDEIS na statute or by its highest court in a ! not 
Che opinion next refers to the widespread criti atter or tederal concern There 5 ‘ i g era 
, ‘ : , common law Congress has wer t eclare subst 
cisms of the doctrine of Swift v. 7 n, particularly after COMmmon law, _— has no — a 
. - t , «a ' tive rules of common law applicable i State whether 
the decision of the Ta tb case in which federal juris “he i$ : ; ‘ a ak oe . 
; 11 \ . K they be local in their nature or ‘genera ye they com- 
> . ac ired v ft reincorporatio ) - en 2 ° : 
diction was acquired b corporation of a Ken mercial law or a part of the law of tort nd 1 ause 
tucky taxicab cot ipany under the iw of Tennesse, so as in the Constitution purports to conter [ ver upor 
to give the reincorporated ennesset ompany the right the federal courts.” 
29 > ; ¢ r antes " las 1 947 ¢ a4 e . ‘ : » 
to bring suit in a Ke | CK\ ederal court against an Protests on this point against the loctrine of 
other Kentucky taxicab company In that case tl Swift v. Tyson by Mr. Justice FIeLp and by Mr 


t 
doctrine of Swift v. 7 1 was invoked and upheld Justice HotMEs are noted with copious quotation and 
The federal district court of Kentucky, in the absence the conclusion is stated as follows 
of a Kentucky statute, but in the face of Kentucky 
} 


“Thus the doctrine of Swift v. Tyson is Mr. Justice 
Holmes said, ‘an unconstitutional assumption of powers 
bv courts of the United States which 1 ips tf tin 


ble array f opinion should n ' ' tate t 


state decisions, sustained a contract retween the com 
plainant taxicah ce mpat f iennessee and the railroad 
company of Kentucl 


the Kentucky taxicah « poration which could not. it is correct.’ In disapproving that doctrine e do not hold 


é le OT 
le £ 4] 4 
hereon agains respecta 
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unconstitutional Section 34 of the Federal Judiciary Act 
of 1789 or any other Act of Congress. We merely de- 
clare that in applying the doctrine this Court and the 
lower courts have invaded rights which in our opinion 
are reserved by the Constitution to the several States.” 

Since the plaintiff had denied the defendants con- 
tention as to the decisions of the Pennsylvania courts 
on the question in controversy and since the court of 
appeals declined to decide that issue, the judgment 
was reversed and remanded to the circuit court for 
further proceedings in conformity with the opinion. 

Mr. Justice BuTLER, the author of the prevailing 
opinion in the Taxicab case, filed a dissenting opinion 
in which Mr. Justice McReynotps concurred. After 
reviewing the facts and the contentions of the parties, 
he calls attention to the fact that no constitutional 
question was suggested or argued below or on the 
appeal, and refers to the general rule that the Supreme 
Court will not consider any question not raised below 
and presented by the petition for certiorari. Here he 
says the Court does not decide either of the questions 
presented in the petition but “changing the rule of 
decision in since the foundation of the Govern- 
ment, remands the case to be adjudged according to a 
standard never before deemed permissible.” 

The dissenting Justice quotes at large from the 
opinion of Mr. Justice Story in Swift v. Tyson and 
refers to the unbroken line of decisions by which the 
doctrine of that case has been followed He says that 
the doctrine was not questioned for more than fifty 
years and then by a single judge. Speaking of the 
dissenting opinion of Mr. Justice FIELp, several sen- 

hich are quoted in the prevailing opinion, 
BUTLER says: 


rorce 


tences of w 
Mr. Justict 
“The 


+ n h 
It assumes t 


dissent failed to impress any of his associates. 
it adherence to § 34 as construed involves a 
supervision over legislative or judicial action of the states. 
There is no foundation for that suggestion. Clearly the 
dissent of the learned Justice rests upon misapprehension 
of the rule. He joined in applying the doctrine for more 
than a quarter of a century before his dissent. The re- 
ports do not disclose that he objected to it in any later 
case.” 

rt of his statement that the doctrine itself 
questioned except as stated, he quotes 
sREWER as follows: 


In supp 
had not beet 
Mr. Justi 

“Whatever differences of opinion may have been ex- 
pressed, they have not been on the question whether a 
matter of general law should be settled by the independent 
judgment of this court, rather than through an adherence 
to the decisions of the state courts, but upon the other 
question, whether a given matter is one of local or of 
general law.” 


As to the position of Mr. Justice Homes, his 
statement in dissent in the Taricab case is quoted: 
“T should leave Swift v. Tyson undisturbed, as I indi- 


cated in Kuhy Fairmont Coal Co., but I would not al 
low it to spread the assumed dominion into new fields.” 

The learned JUSTICE also by way of answer to the 
inference that the decisions of state courts had been 
flouted said 


“Whenever possible, consistently with standards sus- 


tained by reason and authority constituting the general 
law, this Court has followed applicable decisions of state 
courts.” 

In regard to Mr. Warren’s discovery, he said: 

“The opinion just announced suggests that Mr. War- 
ren’s reseacch has established that from the beginning 
this Court has erroneously construed § 34. But that 
author’s ‘New Light on the History of the Federal Judi- 


1789’ does not purport to be authoritative 
The 


ciary Act of 
and was intended to be no more than suggestive. 


weight to be given to his discovery has never been dis- 
cussed at this bar. Nor does the opinion indicate the 
ground disclosed by the research. In his dissenting opin- 
ion in the Taxicab Mr. Justice Holmes referred to 
Mr. Warren’s work but failed to persuade the Court that 
‘laws’ as used in § 34 included varying and possibly ill- 
considered rulings by the courts of a State on questions 
of common law.” 

Protesting against that part of the prevailing opin- 
ion which seeks to fortify its conclusions on constitu- 
tional grounds, and pointing out the difficulty of pre- 
dicting the consequences of the departure from the old 
rule, Mr. Justice BUTLER said: 

“This means that, so far as concerns the rule of deci- 
sion now condemned, the Judiciary Act of 1789 passed 
to establish judicial courts to exert the judicial power of 
the United States, and especially § 34 of that Act as con 
strued, is unconstitutional; that federal courts are now 
bound to follow decisions of the courts of the State in 
which the controversies arise; and that Congress is powe1 
less otherwise to ordain. It is hard to forsee the conse- 
quences of the radical change so made. Our opinion in 
the Taxicab case cites numerous decisions of this Court 
which serve in part to indicate the field from which it is 
now intended forever to bar the federal courts. It ex- 
tends to all matters of contracts and torts not positively 
governed by state enactments. Counsel searching for 
precedent and reasoning to disclose common law principles 
on which to guide clients and conduct litigation are by 
this decision told that as to all of these questions the 
decisions of this Court and other federal courts are no 
longer anywhere authoritative.” 

Reference is made in the dissenting opinion to 
the reluctance of the Court to consider constitutional 
questions and to hold legislation invalid and repug- 
nant to the fundamental law if the case may be decided 
on any other ground, and it was stated. 

“In view of grave consequences liable to result from 
erroneous exertion of its power to set aside legislation, 
the Court should move cautiously, seek assistance of coun- 
sel, act only after ample deliberation, show that the ques- 
tion is before the Court, that its decision cannot be avoided 
by construction of the statute assailed or otherwise, indi- 
cate precisely the principle or provision of the Constitu- 
tion held to have been transgressed, and fully disclose the 
reasons and authorities found to warrant the conclusion of 
invalidity. These safeguards against the improvident use 
of the great power to invalidate legislation are so well- 
grounded and familiar that statement of reasons or cita 
tion of authority to support them is no longer necessary.” 

The earnestness of the argument in the conference 
room is evidenced by the following: 

“Against the protest of those joining in this opinion, 
the Court declines to assign the case for reargument. It 
may not justly be assumed that the labor and argument 
of counsel for the parties would not disclose the right con- 
clusion and aid the Court in the statements of reasons to 
support it. Indeed, it would have been appropriate to 
zive Congress opportunity to be heard before devesting 
it of power to prescribe rules of decision to be followed 
in the courts of the United States.” 


case, 


Referring to the statute of August 24, 1937, which 
established safeguards against the declaration of un- 
constitutionality of any act of Congress until the Gov- 
ernment and its law officers had been notified and given 
an opportunity to be heard, he said: 

“Within the purpose of the statute and its true intent 
and meaning, the constitutionality of that measure has 
been ‘drawn in question.’ Congress intended to give 
the United States the right to be heard in every case 
involving constitutionality of an Act affecting the public 
interest. In view of the rule that, in the absence of chal- 
lenge of constitutionality, statutes will not here be in- 
validated on that ground, the Act of August 24, 1937 ex- 
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tends to cases where constitutionality is first ‘drawn in 
question’ by the Court. No extraordinary or unusual 
action by the Court after submission of the cause should 
be permitted to frustrate the wholesome purpose of that 
Act. The duty it imposes ought here to be willingly as- 
sumed. If it were doubtful whether this case is within the 
scope of the Act, the Court should give the United States 
opportunity to intervene and, if so advised, to present ar- 
gument on the constitutional question, for undoubtedly it 
is one of great public importance. That would be to con 
strue the Act according to its meaning.” 

The dissenting opinion concludes with the fol- 
lowing statement: 

“T am of opinion that the constitutional validity of the 
rules need not be considered, because under the law, as 
found by the courts of Pennsylvania and generally through 
out the country, it is plain that the evidence required a 
finding that plaintiff was guilty of negligence that con- 
tributed to cause his injuries and that the judgment below 
should be reversed upon that ground.” 

Mr. Justice Reep concurred in the conclusion 
reached, except insofar as the majority opinion relied 
upon the uncontstitutionality of the “course pursued” 
by the federal courts. He quotes from the language 
of Mr. Justice Story and says: 

“To decide the case now before us and to ‘disapprove’ 
the doctrine of Swift v. Tyson requires only that we say 
that the words ‘the laws’ include in their meaning the 
decisions of the local tribunals. As the majority opinion 
shows, by its reference to Mr. Warren’s researches and 
the first quotation from Mr. Justice Holmes, that this 
Court is now of the view that ‘laws’ includes ‘decisions,’ 
it is unnecessary to go further and declare that the 
‘course pursued’ was ‘unconstitutional,’ instead of merely 
erroneous. 

He indicates that he is not at all sure that the 
course pursued in Swift v. Tyson is “unconstitutional” 
or that Congress is without constitutional power to 
declare what rules of substantive law shall govern in 
the Federal courts and he points out that no one doubts 
federal power over procedure. 

In answer to the assumption in the prevailing 
opinion that the doctrine in Swift v. Tyson could not 
now be disturbed but for the unconstitutional effect 
of continuing to follow it, he said: 

“In this Court, stare decisis, in statutory construction, 
is a useful rule, not an inexorable command. . . It seems 
preferable to overturn an established construction of an 
Act of Congress, rather than, in the circumstances of this 
case, to interpret the Constitution.” 

The case was argued January 31, 1938, by Mr. 
Theodore Kiendl for petitioner and by Mr. Fred H. 
Rees for respondent. 


Bankruptcy—Composition of Municipal Obligations 
—Constitutionality of Article X of the 
Bankruptcy Act 


Chapter X of the Bankruptcy Act providing for the 
voluntary composition of indebtedness of certain municipal 
taxing agencies or instrumentalities with the consent of 
two-thirds of the security holders and with the authoriza- 
tion of the state, is a valid exercise of the Federal Bank- 
ruptcy power. It does not impinge upon the sovereignty 
of the states, nor does it violate the due process clause of 
the 5th amendment. 

United States v. Bekins et al etc. and Lind say- 
Strathmore Irrigation District v. same. 82 Adv. Op. 
751; 58 Sup. Ct. Rep. 811. 

After the decision in Ashton Cameron County 
District, 298 U. S. 513, holding unconstitutional Chap 
ter IX of the Bankruptcy Act, Congress amended the 


~ - 


Act for the purpose of bringing it into harmony with 
that decision. 

Chapter IX of the Bankruptcy Act had been held 
unconstitutional in the Ashton case because the pro 
visions of that Chapter were interpreted as interfering 
with the exercise by the states of powers reserved to 
them by the Tenth Amendment. 

In order to remove these objections the Act was 
amended by adding thereto Chapter X which limited 
the governmental agencies subject to the Act to agricul 
tural improvement districts, sanitary and paving dis 
tricts, road improvement districts, school districts, port 
improvement districts, cities, towns, and other munici 
palities. 

The privilege of invoking the bankruptcy jurisdic 
tion was extended only to the taxing agency itself and 
was in no degree compulsory. The approval by the 
state and the acceptance of the plan of composition by 
creditors holding at least two-thirds of the aggregate 
amount of all claims subject to modification by the 
plan, were made a pre-requisite to its confirmation. 

The Judiciary Committee in its report to the 
House expressed its purpose in the revision of the 
Bankruptcy Act by the addition of Chapter X, as fol 
lows: 

“The bill here recommended for passage expressly 
avoids any restriction on the powers of the states or their 


arms of government in the exercise of their sovereign 
rights and duties. No interference with the physical o1 
governmental affairs of a political subdivision is permit 


ted. The taxing agency itself is the only instrumentality 
which can seek the benefits of the proposed legislation. 
No involuntary proceedings are allowable, and no con 
trol or jurisdiction over that property and those revenues 
of the petitioning agency necessary for essential govern 
mental purposes is conferred by the bill.” 

The judiciary committee made this purpose ef 
fective by inserting in Section 83(i) of chapter X, the 
following : 

“Nothing contained in this chapter shall be construed 
to limit or impair the power of any State to control, by 
legislation or otherwise, any municipality or any political 
subdivision of or in such State in the exercise of its polit 
ical or governmental powers, including expenditures there- 
for.” 

The Irrigation District was organized in 1915 
under California law:to irrigate and improve for agri- 
cultural purposes over 15,000 acres. For about 18 
years it carried on that business and paid the principal 
and interest of its maturing installments of bonds. 

In September 1937 it filed petition in the U. S. 
District Court in California for the approval of a plan 
of composition. The petition alleged insolvency, in 
debtedness approaching $2,000,000.00, default in pay 
ment of maturing installments of principal and inter 
est for more than four years, inability of land owners 
within the district to pay their assessments because of 
the low price of agricultural products, and a consequent 
loss of revenue which made hopeless the payment of 
its obligations in full. 

The plan of reorganization provided for the pay- 
ment of about 60 cents on the dollar of the principal of 
its bonds in cash for which the Reconstruction Finance 
Corporation had agreed to make a loan on new refund 
ing serial 4% bonds equal to the amount of the loan 
About 87% of the creditors had accepted the plan. 

The District Court approved the plan as filed in 
good faith and ordered the non-assenting creditors to 
show cause why injunction should not issue staying 
suit on the securities affected by the plan 

Appellee Bekin appeared and moved to dismiss 
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the petition on the ground that Chapter X of the 
Bankruptcy Act violated the Fifth and Tenth Amend- 
ments of the Federal Constitution. The Attorney 
General was notified of the claim of unconstitutionality 
in accordance with the requirements of the Act of 
August 24, 1937, c. 754, and the United States inter- 
vened in defense of the validity of the statute. 


The District court, on the authority of the Ashton 
case dismissed the petition. Direct appeals were taken 
to the Supreme Court. 

The opinion of the Court was pronounced by the 
CHIEF JUSTI 


up first the objection urged upon the 
position” was not within the scope of 
power, the CuieF JUSTICE said: 


Taking 
Court that 
the Bankruptcy 


First. ( X of the Bankruptcy: Act is limited to 
voluntary pt! ngs for the composition of debts .. . it 
is well settled that a proceeding for composition is in its 
nature within the federal bankruptcy power. Compositions 
were authorized by the Bankruptcy Act of 1867, as 
amended by the Act of 1874. It is unnecessary to the 


f proceeding that it should result in an 


inkruptcy. 


validity « 
adjudicati 


Passing to the question of the invasion of the re- 
served powers of the several states, upon which the 
Ashton case had turned, the CHIEF JUSTICE said: 


sary to consider the question 
valid as applied to the irri- 


unneces 
1 


whether Chapte xX 


[ would be 


gation district in the absence of the consent of the State 
which created it, for the State has given its consent. ‘a 
This conclusion was deduced from statutes of 


California w gave explicit authority to municipal 
corporations of that state to file the petitions mentioned 
in the Federal Bankruptcy Statute and to consummate 
a plan of readjustment of its obligations if the plan 
was approved the Federal court. 

From the California statute the following declara- 


t10on was quote 


‘There exist throughout the State of California eco- 
nomic conditi hich make it impossible for property 
owners to pay their taxes and special assessments levied 
upon real or taxable property. The burden of such taxes 
and special assessments is so onerous in amount that great 


delinquenci occurred in the collection thereof and 
seriously affect the ability of taxing districts to obtain the 
vernmental functions and 
bonds. It is essential 


conduct g 


revenue neces 


to pay obligations represented by 
that financial relief as set forth in this act, be immediately 
afforded to such taxing districts in order to avoid serious 


impairment of their taxing system, with consequent crip- 
pling of the | governmental functions of the State. 
This act accomplishing this necessary result 
ind should therefore go into effect immediately.” 
\pplying statement of the situation in Cali- 
fornia to the ider national scope, the CHIEF JUSTICE 
declared tl ilar conditions existed in other states 
and that was this serious situation which led the 


Congress to enact Chapter IX and later Chapter X.” 

The opinion finds that no importance attaches to 
the omission from Chapter X of the Bankruptcy Act 
of the provision which appears in Chapter IX requir- 
ing the approval of the petition by a governmental 
agency of the state wherever such approval is necessary 
by virtue of local law. In this connection it is pointed 
out that if the consent of the state is not required to 
make the il plan effective, the omission is im- 
material and it is equally immaterial if the consent of 
been given as it was in this case. The 
opinion points out that Chapter X requires that the 
judge find that the petitioner is authorized by law to 
take all ion necessary to be taken by it to carry out 


tedetr 


the state has 


; 


aCt 


the plan. The Court construes the words “authorized 
by law” as referring to “the law of the state.” 

Coming now to the main question, whether the 
exercise of the Federal Bankruptcy power in dealing 
with composition of the debts of the irrigation dis- 
trict, upon its voluntary application and with the State’s 
consent, constitutes an interference with the essential 
independence of the State, the opinion continues: 

“In Ashton v. Cameron County District, supra, the 
court considered that the provisions of Chapter IX au- 
thorizing the bankruptcy court to entertain proceedings 
for the ‘readjustment of the debts’ of ‘political subdivi- 
sions’ of a State ‘might materially restrict its control 
over its fiscal affairs,’ and was therefore invalid; that if 
obligations of States or their political subdivisions might 
be subjected to the interference contemplated by Chapter 
IX they would no longer be ‘free to manage their own 
affairs.’ 

“In enacting Chapter X the Congress was especially 
solicitous to afford no ground for this objection. in the 
report of the Committee on the Judiciary of the House 
of Representatives, which was adopted by the Senate Com- 
mittee on the Judiciary, in dealing with the bill proposing 
to enact Chapter X, the subject was carefully consid- 
ered. bie 

Here the opinion quotes from the Report of the 
House Judiciary Committee which is above set forth, 
and it is declared: 

“We are of the opinion that the Committee's points 
are well taken and that Chapter X is a valid enactment. 
Che statute is carefully drawn so as not to impinge upon 
the sovereignty of the State. The State retains control 
of its fiscal affairs. The bankruptcy power is exercised 
in relation to a matter normally within its province and 
only in a case where the action of the taxing agency in 
carrying out a plan of composition approved by the bank- 
ruptcy court is authorized by state law. It is of the es- 
sence of sovereignty to be able to make contracts and give 
consents bearing upon the exertion of governmental 
power.” 

Arguing by analogy from treaties and conventions 
in the International field by which governments yield 
their freedom of action in order to gain benefits from 
international accord, it was said: 

“The reservation to the States by the Tenth Amend 
ment protected, and did not destroy, their right to make 
contracts and give consents where that action would not 
contravene the provisions of the Federal Constitution. 
The States with the consent of Congress may enter into 
compacts with each other and the provisions of such com- 
pacts may limit the agreeing States in the exercise of theit 
respective powers. . . The State is free to make contracts 
with individuals and give consents upon which the othe 
contracting party may rely with respect to a particular 
use of governmental authority. while the instrumental 
ities of the national government are immune from taxa 
tion by a State, the State may tax them if the national 
government consents and by a parity of reasoning 
the consent of the State could remove the obstacle to the 
taxation by the federal government of state agencies to 
which the consent applied. 

“Nor did the formation of an indestructible Union of 
indestructible States make impossible cooperation between 
the Nation and the States through the exercise of the 
power of each to the advantage of the people who ar 
citizens of both.” 

Reference was made to the recent decisions on the 
Social Security Act in which an attack on that legisla 
tion was based, among other things, on the ground 
that the deposit of the Unemployment Trust Fund with 
the Secretary of the Treasury to be invested until they 
were needed to meet current withdrawals. Attention 
was called to the fact that the Court declared that 
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contention to be unsound. From the opinion in that 
case the following was quoted: 

“Nowhere in our scheme of government—in the limi- 
tations express or implied of our federal constitution— 
do we find that she [the State] is prohibited from assent- 
ing to conditions that will assure a fair and just requital 
for benefits received.” 

Summarizing the 
sequences of the application of the 


discussed, the CHIEF JUSTICE said 


situation and declaring the con 
principles of law 


“In the instant case we have cooperation to provide 
a remedy for a serious condition in which the States alone 
were unable to afford relief. Improvement districts, such 
as the petitioner, were in distress. Economic disaster had 
made it impossible for them to meet their obligations. As 


the owners of property within the boundaries of the dis- 
trict could not pay adequate assessments, the power of 
taxation was useless. The creditors of the district were 
helpless. The natural and reasonable remedy through 
composition of the debts of the district was not available 


under state law by reason of the restriction imposed 
by the Federal Constitution upon the impairment of con 
tracts by state legislation. The bankruptcy power is com 
petent to give relief to debtors in such a plight and, if 
there is any obstacle to its exercise in the case of the dis 
tricts organized under state law it lies in the right of the 
State to oppose federal interferenc Che State steps in to 
remove that obstacle. The State acts in aid, and not in 
derogation, of its sovereign power [t invites the intet 
vention of the bankruptcy power to save its agency which 
the State itself is powerless to rescue Through its co 
operation with the national government the needed relief 
is given. We see no ground for the conclusion that the 
Federal Constitution, in the interest of State sovereignty 
has reduced both sovereigns to helplessness in such a case.” 
The opinion concludes with the statement that since 
the Bankruptcy power may be exerted to give effect 
to a plan for the composition of the debts of an in 
solvent debtor, there is no merit to the bondholders 
objection that the act violates the Fifth Amendment 
Argument of the case was opened by the Honor 
able Hatton W. Sumners, Chairman of the Committee 
on the Judiciary of the House of Representatives of 
the United States as amicus curiae, by special leave of 
court. Mr. Solicitor General Jackson argued for the 
United States, Mr. Guy Knupp and Mr. James R. 
McBride argued for the Irrigation District, and Mr. 
W. Coburn Cook and Mr. Charles L. Childers for the 
objecting bondholders. 


Federal Statutes—The Rules of Decision Act—Its 
Application in Equity Suits 

The rule announced in Erie Railroad Co. v. Tompkins 
(No. 367, decided April 25, 1938) requiring the federal 
courts, in diversity of citizenship cases, to follow the state 
law whether embodied in statute or judicial decision, is 
applicable to suits in equity as well as to actions at law. 

Ruhlin et al. v. New York Life Insurance Co., 82 

Adv. Op. 823; 58 Sup. Ct. Rep. 860. 
This opinion reviews a judgment in a suit in 
equity brought to rescind disability and double indem 
nity provisions of a life insurance policy on the ground 
of misrepresentations. 

The bill alleged that the plaintiff was a mutual 
life insurance company incorporated in New York and 
engaged in business in Pennsylvania; that the defend- 
ants were living temporarily in Pennsylvania, though 
plaintiff did not know their legal residence. It was 
alleged also that the plaintiff wrote two policies on the 
life of Ruhlin, one for $10,000 and one for $5,000 in 
December, 1928, and that in July, 1930, it wrote three 
more policies, each for $4,000. Allegations were made 


that false and fraudulent representations were 
made by the insured in procuring the insurance. It 
was alleged also that on November 1, 1934, the insured 
presented a claim for total and permanent disability 
benefits under all the policies. ‘The Insurance Com- 
pany tendered into Court the sum of the premiums for 
the disability and double indemnity benefits and prayed 
for recission of such provisions. 

The defendant moved to dismiss, that 
the suit to rescind could not be maintained in view of 


also 


asserting 


the two-year incontestability clause, since more than 
two years had elapsed. That clause reads: 
“Incontestability—This Policy shall be incontestabl 


after two years from its date of issue except for non-pay- 
ment of premium and except as to provisions and condi 
tions relating to Disability and Double Indemnity Benefits 

The court overruled the motion to dismiss on the 
ground that the clause, by its express language, had 
no application to disability and double indemnity bene 
fits. The Circuit Court of Appeals affirmed. 

On certiorari the decree was reversed by the Su 
preme Court in an opinion by Mr. Justice Reep. In 
this opinion it is pointed out that since the proper 
construction of insurance contracts is a question of 
general commercial law, the case might have followed 
a different course in the lower courts, had Erie Rail- 
road Co. v. Tompkins, No. 367, decided April 25, 1938, 
(reviewed herewith) been announced earlier. In this 
connection Mr. Justice ReEep pointed out that the 
rejection of the rule of Swift v. Tyson announced in 
Erie Railroad Co. v. Tompkins applies also in suits in 
equity, and added: 


“Had Erie Rairoad v. Tompkins been announced at 


some prior date the course of this case might have been 
different. This Court might not have issued a writ of 
certiorari. Rule 38(5) of the Supreme Court Rules in 


dicates that this Court will consider, as a reason for grant 
ing a writ of certiorari, the fact that ‘a circuit court of 
appeals has rendered a decision in conflict with the decision 
of another circuit court of appeals on the same matter.’ 
Since jurisdiction to bring up cases by certiorari trom the 
circuit courts of appeals was given to this Court in order 
‘to secure uniformity of decision,’ a showing of a 


conflict of circuits on a matter concerning which the 
federal courts had never denied their right to independent 
judgment prompted this Court to grant the writ. . . As 
to questions controlled by state law, however, conflict 


among circuits is not of itself a reason for granting a writ 
of certiorari. The conflict may be merely corollary to a per- 
missible difference of opinion in the courts Che 
Rules indicate that the Court will be persuaded to grant 
certiorari where a circuit court of appeals ‘has decided 
an important question of local law in a way probably in 
conflict with applicable local decisions.’ No such showing 
was attempted by the petition. Nor was it conte 
the decision below was ‘probably untenable’ and therefore 
probably in conflict with the state law as yet unannounced 
by the highest court of the State. 

“No decision at the present time could reconcile any 
‘conflict of circuits,’ or do more than enunciate a tenta- 
tive rule to guide particular federal courts. Therefore, 
even assuming that it is adequately presented on the 
record, we decline to decide the issue of state law. How 
ever, we shall not dismiss the writ of certiorari as im- 
providently granted. In view of the fact that the question 
in the case was regarded below, hoth bv the courts and bv 
counsel, as one of ‘general’ or ‘federal’ law, the interest 
of justice requires that the judgment be vacated and the 
cause remanded for the enforcement of the applicable 
principles of state law.” 


State 


nded that 


In conclusion, the Court made the following state- 
ment as to the effect of Erie Railroad Cy Tompkins 
in its practical application, a statement which should 
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do much to 
who may have 


dispel doubts which have troubled those 


read into the Erie case, conclusions not 
1 


essed: 


therein exp1 


“Application of the ‘State law’ to the present case, or 
any other controversy controlled by Erie «a. Co. v. Lomp- 
kins, does not present the disputants with duties difficult 
or strange ] parties and the federal courts must now 
search for a1 ipply the entire body of substantive law 
governing an identical action in the state courts. Hither- 
to, even it were termed matters of ‘general’ law, 
counsel i t nvestigate the enactments of tne stu 
legislature w they must merely broaden their inquiry 
to include the decisions of the state courts, just as they 
would in a e tried in the state court, and just as they 
have alway ne in actions brought in the federal courts 
involving what were known as matters of ‘local’ law.” 

M1 Ee CARDOZO took no part in the case* 

The <¢ vas argued by Mr. Charles H. Sachs 
for the pet ind by Mr. William H. Eckert 
for the respondent 


State Statutes—Protection to Buyer Paying Record 
Owner for Oil 

The Louisiana Act of 1934, protecting the purchaser of 
oil from claims by third persons, if payment is made to 
one who drilled and sold it under a lease from the last 
record owner, is found to constitute no deprivation of the 
purchaser’s property, and, as applied, to require no decision 
of a federal constitutional question. 
Oil Co. vw. 


( p 854: 58 


= . 7 
f1VrRan ‘uel 


Louisiana ex rel. 
Sup. Ct. Rep. 832. 
In this case the appellant challenged the validity 
of Act 64 of 1934 of Louisiana on the ground that the 
Act, if enforced in the relied on, would require 
the appellant to pay to the appellee the value of prop 


manne! 


erty whi ot belong and never has belonged to 
appellee, ther leaving the appellant liable to the 
true ownel the property for the value thereof. It 
was asserted that this would violate the due process 
and equal ction clauses of the Fourteenth Amend 
ment to the Federal Constitution. 


The A question provides that a purchaser of 
oil can extinguish the indebtedness therefor as against 
all other parties, by paying the person who drilled and 
sold it und 1 lease from the last “record owner,” if 
the required conveyance is sufficient to pass title in 


|Louisiana, 11 e absence of any suit filed to test title, 


or notice by registered mail of the filing of such suit. 


Section 3 of the Act authorized purchasers to delay 
payments for previous purchases until a lapse of sixty 
days after effective date of the Act, August 1, 
1934, and denied protection to purchasers who paid 
the last re wner before the expiration of such 
period uisiana Court of Appeals ruled that 
the sixty-day period was valid as a short statute of 
limitations against possible non-record owners. The 


\ppeals allowed an appeal to the 
me Court where, in an opinion by Mr. 


Louisiana ( 
Federal Supre 


Justice BLack, the judgment below was affirmed. 
It appeared that in 1927 Ackerman Oil Company, 
by its president and secretary, executed a deed to Best 


was duly recorded. April 18, 1933, 
leased to Muslow, the appellee, under 


and Spurt 


Best and Spur 


a lease whereby the owners would receive one-eighth 
of the oil produced and Muslow, seven-eighths. Mus 
low entered upon the leased prope 


yperty and produced oil 
Louisiana Oil Refining Corporation 
eeded to the latter company’s assets 


and sold it t 
Che appellant 
*Mr. J e Carnozo took no part in the decisions of any 


summarized this issue 


after a reorganization under Section 77B of the Bank- 
ruptcy Act. Muslow demanded payment of the ap- 
pellant for oil delivered between July, 1933, and Sep- 
tember, 1934. The appellant answered and did not 
deny that it owed someone $445.00 for the oil, but 
challenged the conveyance to Best and Spurr for lack 
of consideration and lack of authority of the corporate 


officers to make the conveyance. The State Courts 
ruled against the appellant on these points. It de- 
scribed the purpose of the statute as follows: 

“We experience little difficulty in determining the 


legislative intent in adopting this Act. It supplied a long 
felt need, and in its operative effect will serve to prevent 
imposition upon and unjust discrimination against those 
whom it was intended to protect. The Act establishes a 
rule of conduct for the protection of lessors, their assignees, 
under oil and gas leases, and also a rule of security and 
safety for lessees and those holding under or purchasing 
from them. .. The Act was designed also to protect those 
persons whose rights arose from or are based upon con 
tracts with the last record owner of the land covered 
thereby, and to those who deal with or acquire from such 
persons.” 

On the appeal to the Supreme Court Mr. Justici 
BLACK found it unnecessary to decide any federal con- 
stitutional question, since the only suggestion made by 
the appellant, as to any one not of record, was that the 
property belonged to the State of Louisiana. Since 
its courts had sustained the Act and had denied re 
course against the buyer by any third person, no vio 
lation of appellant’s property rights was found. In 
this connection Mr. Justice BLAcK states: 

“Appellant seeks to escape payment to Muslow for the 
oil which it purchased’ in 1934 on the ground that such 
payment would not discharge the indebtedness to a ‘true 
alleged to be the State of Louisiana The 
| ouisiana Court of Appeals speaking in this case has de 
clared that the statute ‘protects the purchaser in paying 
the price to the one from whom the oil has becn purchased 
and under the express declarations of the Act, no recourse 
may thereafter be had by any third person or adverss 
claimant against such buyer.’ Since no adverse claim- 
ant to the land has appeare:! mn vears, it is cleat 
under all the circumstances of this case that payment for 
the oil bought from Muslow in 1933 and 1934 will not 
deprive appellant of any rights under the Federal Consti 
tution.” 

Mr. Justice STONE concurred in the result 

The case was argued by Mr. Robert Roberts, Ji 
for the Mr. John B. Files for the 
appellee. 


owner’ 


eleven 


appellant, and by 


Limitation of Actions—Bar to Action by Foreign 
Sovereign 

In an action at law brought in a federal district court 
by a foreign sovereign, the statute of limitations of the 
state wherein the court is sitting may be pleaded and en- 
forced against such foreign sovereign, though it would 
not be a good defense against the domestic sovereign. 
Where an assignment of the cause of action has been taken 
by the United States from the foreign sovereign, after the 
statute of limitations has run, the statute of limitations is 
a good defense in an action brought by the United States 
on the cause of action assigned. 

Guaranty Trust Co. of New York 
States, 82 Adv. Op. 800; 58 Sup. Ct. Rep. 


v. United 
785 

This case involved questions as to the right of re 
covery by the United States of moneys deposited with 
the petitioner by the Imperial Russian Government. 
On July 15, 1916, that Government opened an account 
with the petitioner, a New York corporation. On the 
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following March 16th, the Imperial Government was pend solely upon the existence of the royal prerogative, 


overthrown and was succeeded by the Provisional Gov but has its justification in a public policy designed to 





t 


ernment of Russia, which w recognized by the protect the public revenues and property from loss by 






= ‘ ‘ ‘ 4 ~ “>. ‘ a * " . . 
United States March 22, 1917 July 5, 1917, Bak the negligence of public officials. Whether the benefit 
metetf was recognized by the President as the Russian of the immunity should be extended to a foreign 


\mbassador. Shortly thereafter the financial agent Ol sovereign suing in a state or tederal urt was a ques 









the Russian Embass leposited $5,0U0,000 1n the ac t10n aS to which the authorities were ind to give no 


count. Later, on November 7, 191/, the Provisional conclusive answer. It was observed in this connection 







Government was overthrown and was succeeded b that while, upon the principle of comity, a foreign gov 

the Soviet Government at whi e about $5,000,000 ernment may not be sued in our courts without its 
was still on deposit. vember 28th, the Soviet Gov onsent, difterent considerations are present where th 
ernment dismissed Bakhmeteff and also the Financial foreign sovereign seeks a remedy in our courts. A 





Attache. However, the United States continued to review of these considerations led to the conclusion 





: : 
June 30, 1922, when he that the rule of exemption should not be applied in 








recognize Bakhmeteff un 





; 1 ] ‘ } +} ‘ 


withdrew. It continued to recognize the Financial favor of a foreign sovereign. As to 1 Mr. Justici 
\ttache until November 16, 1932, at which time the STONE said 









































soviet Government Was recognize On recognition “It is true that upon the principle of comity foreign 
of the latter by the United States, the Soviet Govern sovereigns and their public property are held not to pe 
ment made an assignment to the [ nited States of amenable t uit in ol > r ent 
moneys due it as the successor of prior Russian Gov but ver) rent considet1 I eign 
ernments from American nationa including corpora SOVETCIEN ave tseil é tended 
oie ' , ; ; by cor ; , 
tions. The United States then made demand on th - Ss 
1 1 ' 1 « a I the r ( ) t 
petitioner tor the amount on deposit Che demand was < . 
e 91 . eS a 1 irom sult and subjects ¢ < 
refused and suit followed in the United States District er 
- ; . . . : aecision governing tne O Iiven 
. ° + rn wR Vorl | netition oved 
Court for Southern oe es phe peutioner moved — the domestic sovereign 11 ept eve 
to dismiss the suit on the ground that recovery was  |jabilities the court may ‘ e incident 
barred by the New Y or! six-year statute of limita ot that act. . \s in the case of the domest verelg! 
tions. In support of its motion it submitted affidavits like situation, those rules, which must imed to be 
depositions, and other proof tending to show that on founded on principles of justice applica to individual 
lebruary 25, 1918, it had applied the balance of the e to be re n response ¢ 
oe 1 1 1 ¢ 1D é »T | | ] 
account as a credit against indebte ess due it by th G OF pl generated by t , 
' ’ or of tl t assert l t guidi 
Kussian Government because of the latter’s seizure of ta , ; > 
‘ ' ’ pic ulhicientiy appears in the instances in 
certain ruble deposit accounts wh the petitioner had wes, ‘ alate 
R 2 - t hich court ve narrow!y restricted ti plication ot! 
Siz private bar Counter a avits ‘were ’ 1 1] : ray 
7m RUSS Prive ie r athdavi yp the rule of nullum tempus in the case of the domestic 
submitted also, and the District Court found that th vereigi t likewise appears f1 
reign kewi appea i 











petitioner had repudiated liabil n the account on ustify the rule as applied to the United Stat uing in a 


, 
| 
ile 
February 25, 1918 The Circuit Court of Appeal re tate court n the ground that it is \ ‘ within the 















a toreign sovereign (1 ertioratl this was reversed , a7 ee a . ss : 
“We are unable to discern in the ere a foreign 
by the Supreme Court in a1 pil n | Mr. Justi 
elg! \ uit, seeks justice a to 1 law I 
STONE, ‘ ‘ ; a 1 
{ i i : . ‘ \ ( 
TY a ES 1 _ 
Thre questi So l i) Is be ) upport the nt ition ot the rule 7) 
eign government subject to a local statute of limita d 
tions in a suit in a federal district court 2) Does { 











an assignment by foreign sovereign to the United and 













States override or restrict the eration of the statute f litigation after the lapse t 
’ , , 1 yr | , ‘ th ou 
of limitations ; the non-recognition of the 2 een this Court 
, v Yor eritorious defe 
Soviet Government lO yeat ttect the runni , ' a , 
vu] ] il est Denial of [ é 
the statute. 
: ; ; : emand o e d tir vereig ‘ 
The Government contend ) hat a fore cell lee ai alia 2 













overeign 1s not Db ( mitat ‘ ’ f 
> I c . { i 

and that its immuni mn im exception to the nterest in fa of a foreig 

tatute of limitations and to t rmity Act; (2) which it rept t We cannot say t 

that suit could not | beet ntained by the Soviet est of the torum goes so tat 









(sovernment prior to its 1 onit ind that, cons« “We lay aside questions not pres 
quently, since the statute does not run when suit cannot Bent arise Wm the national gove 
he brought, the present Suit 1s t | irred : 3) tl il . sore aa rer y treaty . - - _ ny n 
the statute of limitatio1 loes not extinguish the right oa wcers ' aes a _— : 
; ; tatut iwainst foreign ¢ 
but merely bars the re ence the RPG hn stetes in cnaction theme shoekl neil inet 


States was not barred nif 1 viet Government wite tweets | foreign government di 





was; (4) that the statute of limit ns is inoperative that in the absence of st 


because its application would impede the execution of f the forum run against a foreign ¢ nt seeking 


the agreements by the ernments by which the remedy afforded by the forum, as the vate 
assignment was effected; and (5) that the not f tigants 
the repudiation was ine tive t t the statute of Next considered was the « 


limitations running recognition of the Soviet Govert 

In discussing the iou ntentions, Mr. Jus person to whom notice of repudiation | be C1 
tice Stone first observed that the exemption of the by petitioner to start the running of t tute, and no 
sovereign from the statu ] tations does not de court in which suit could be mait é 
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deposit. As to this phase of the case, the Court noted 
that it was not denied that the Soviet Government 
had no standing to sue until recognized by the political 
department of the government. But, it was pointed 
out that recognition of the Provisional Government 
during the period continued and that the courts were 
open to its representatives to bring suits on its behalf. 
It was thought, moreover, that the later recognition 
of the Government did not operate to nullify 
all the legal transactions of the prior Provisional Gov- 
ernment. Rejecting the Government’s argument that 
the recognition of the Soviet Government nullified the 
consequences Ol the earlier recognition of the Provi- 
sional Government, Mr. JusTiIcE STONE stated the 
conclusion of the Court on this point, as follows: 

“The very purpose of the recognition by our Govern- 
ment is that our } conclusively advised 
with what vernment they may safely carry on business 
transacti nd who its representatives are. If those 
transacti entered into, were to be disre- 
recognition Of a successor govern- 
would be but an idle ceremony, yielding 
udvantages of established diplomatic relations 
usiness transactions to proceed, and affording 
) our Own nationals in carrying them on. 
we are advised no court has sanctioned such 
that the judgment in suits main- 
representative of the Provisional Govern- 
ment would t be conclusive upon all govern- 
ments, idered and rejected in Russian Govern 
ment v Valley R. Co., 21 F (2d) 396. An appli- 
cation for wv of prohibition was denied by this Court. 
265 U. ; We conclude that the recognition of the 
Soviet Government left unaffected those legal 
quences the previous recognition of the Provisional 
Government and its representatives, which attached to 
here prior to the later recognition.” 


] 
i 
t 
t 


nationals may be 


when 
garded altel later 
ment, recognit 
none of the 
in enabling 
no protectior 

~O tar as 
a doctrine The notion 
tained by 


successor 


conse- 


action take 

Attention was also given to the Government’s con 
tention that the assignment to the United States pre 
vents the operation of limitation. In dealing with this 
contention, the opinion was expressed that any discus- 
sion of the distinction rights and remedies 
unnecessary, since the Court assumed that what- 
were acquired by the assignment survived 
after the running of the statute against the Soviet 
Government and that the Government may assert those 
rights subject to such plea of limitations as may be 
made by the petitioner. In adopting this view, em- 
placed fact that the statutory 
itation had expired before the assignment 
was felt, therefore, that such rights as 
States acquired were taken with the exist- 

In analysis of this contention, Mr. 


said: 


between 
was 
ever rights 


phasis wa upon the 
period of lit 
was made It 
the United 
ing infirmit 
Justict STONE 

[he question is whether the exemption of the United 
States from the consequences of the neglect of its own 
agents is enough to relieve it from the consequences of the 
Russian Government’s failure to prosecute the claim. 
Proof, und limitation, that the six-year statu- 
tory period had before the assignment offends against 
no policy f protecting the domestic sovereign. It de- 
prives the States of no right, for the proof demon- 
strates that the United States never acquired a right free 
of a preexisting infirmity, the running of limitations 
against its assignor, which public policy does not forbid.” 

The Court observed further that even if it be 
assumed that the rights of the respective parties could 
have been altered by the executive agreement, nothing 
in that agreement was found which purports to effect 
such alteration, and it was concluded that the assign- 
ment left unaffected petitioner’s right to assert the prior 
running of the statute of limitations. 

In conclusion, the Court stated the 


that since 





questions as to the effectiveness of repudiation were 
not passed on by the court below, the case should be 
remanded for further proceedings. 

Mr. Justice Reep did not participate in consid- 
eration of the case. 

The case was argued by Mr. John W. Davis for 
the petitioner, and by Assistant Attorney General 
Whitaker for the respondent. 


Administrative Law—Packers and Stockyards Act, 
1921—Regulation of Marketing Agencies’ Rates 
—Essentials of Fair Hearings 

In a proceeding before the Secretary of Agriculture, 
to fix maximum rates to be charged by marketing agencies, 
wherein the Government is in the position of a party ad- 
verse to the agencies whose rates are involved, failure of 
the Government to specify its claims by complaint and to 
notify the agencies of its proposed findings, constitutes de- 
nial of a full and fair hearing. 

It is essential to a fair hearing by an administrative 
body that a party thereto shal] have the right to know the 
claims and contentions of an adverse party, and an oppor- 
tunity to meet the same by argument. 

Morgan et al. v. United States, 82 Adv. Op. 757; 
58 Sup. Ct. Rep. 773. 

In this case a question was presented as to the 
validity of an order of the Secretary of Agriculture 
fixing rates to be charged by market agencies at the 
Kansas City Stock Yards. A previous decision of the 
Supreme Court had ruled that the Secretary should be 
required to answer allegations to the effect that he 
had made the order without having heard or read the 
evidence, and without having heard or considered the 
arguments submitted. 

At the second court hearing the course of the 
administrative hearing was shown by evidence. It ap- 
peared that the proceedings had been instituted orig- 
inally in 1930, and that an order of a former Secretary, 
issued as a result thereof, had been set aside by the 
Secretary, because of changed economic conditions. A 
new order was made June 14, 1933. The opinion deals 
with the validity of this latter order. 

The record disclosed that about 10,000 pages of 
transcript of oral evidence and over 1,000 pages of 
statistical exhibits were before the Secretary. The 
evidence had been taken prior to the time the Secretary 
himself took office, and he did not hear the oral argu- 
ments. He concluded that the essence of the evidence 
was probably in the appellants’ briefs, and these, with 
the transcript of oral testimony, he took home and read. 
He had several conferences with the Solicitor of the 
Department, and with officials of the Bureau of Animal 
Industry. That Bureau prepared findings, 180 in num- 
ber, which were elaborate and dealt with numerous 
details of the appellants’ business. The Secretary tes- 
tified that the order represented his “independent con- 
clusion as based on the findings of the men in the 
Bureau of Animal Industry.” These findings he 
accepted, save for certain rate alterations. 

In concluding that the order was invalid the Su 
preme Court, in an opinion by Mr, Curer Justici 
H1uGHES, states that it assumed that the Secretary 
understood the purport of the evidence. It emphasized, 
however, that this was not sufficient, since a fair hear- 
ing includes the right to know what the adversary’s 
contentions are and an opportunity to meet them, and 
that these were lacking. Dealing with this aspect of 
the case the opinion states: 

“The first question goes to the very foundation of the 
action of administrative agencies entrusted by the Congress 
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with broad control over activities which in their detail 
cannot be dealt with directly by the legislature. The vast 
expansion of this field of administrative regulation in re- 
sponse to the pressure of social needs is made possible 
under our system by adherence to the basic principles that 
the legislature shall appropriately determine the standards 
of administrative action and that in administrative pro- 
ceedings of a quasi-judicial character the liberty and prop- 
erty of the citizen shall be protected by the rudimentary 
requirements of fair play. These demand “a fair and open 
hearing,’’—essential alike to the legal validity of the ad- 
ministrative regulation and to the maintenance of public 
confidence in the value and soundness of this important 
governmental process. Such a hearing has been described 
as an ‘inexorable safeguard.’ . . 

“In the light of this testimony there is 
discuss the extent to which the Secretary 
evidence, and we agree with the Government's contention 
that it was not the function of the court to probe the 
mental processes of the Secretary in reaching his conclu 
sions if he gave the hearing which the law required. The 
Secretary read the summary presented by appellants 
briefs and he conferred with his subordinates who had 
sifted and analyzed the evidence. We assume that the 
Secretary sufficiently understood its purport. But a ‘full 
hearing’—a fair and open hearing—requires more than 
that. The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity to 
know the claims of the opposing party and to meet them. 
The right to submit argument implies that opportunity ; 
otherwise the right may be but a barren one. Those who 
are brought into contest with the Government in a quasi 
judicial proceeding aimed at the control of their activities 
are entitled to be fairly advised of what the Government 
proposes and to be heard upon its proposals before it 
issues its final command.” 

After discussing the failure to accord the appel- 
lants an adequate statement of the (Government’s 
claims, the Court pointed to the analogy to judicial 


no occasion to 
examined the 


requirements in equity in hearings before a_ special 
master, and emphasized that the requirements of fair 
ness extend to all steps in the proceedings, saying: 

had regard 


to judicial standards,—not in any technical sense but with 


“Congress, in requiring a ‘full hearing,’ 


respect to those fundamental requirements of fairness 
which are of the essence of due process in a proceeding of 
a judicial nature. If in an equity cause, a special master 
or the trial judge permitted the plaintiff's attorney to for- 
mulate the findings upon the evidence, conferred ex parte 
with the plaintiff’s attorney regarding them, and then 
adopted his proposals without affording an opportunity to 
his opponent to know their contents and present objections, 
there would be no hesitation in setting aside the report 
or decree as having been made without a fair hearing. The 
requirements of fairness are not exhausted in the taking 
or consideration of evidence but extend to the concluding 
parts of the procedure as well as to the beginning and 
intermediate steps.” 

In conclusion, stress was placed on the importance 
of maintaining proper standards as to fair hearings to 
enable administrative agencies to accomplish their pur- 
poses. With reference to this, Mr. Cuter Justict 
HvuGHEs said: 

“The maintenance of proper standards on the part of 
administrative agencies in the performance of their quasi 
judicial functions is of the highest importance and in no 
way cripples or embarrasses the exercise of their appro 
priate authority. On the contrary, it is in their manifest 
interest. For, as we said at the outset, if these multiply- 
ing agencies deemed to be necessary in our complex 
society are to serve the purposes for which they are 
created and endowed with vast powers, they must accredit 
themselves by acting in accordance with the cherished ju- 
dicial tradition embodying the basic concepts of fair play.” 


Mr. Justice BLaAck dissented, without opinion. 


Mr. Justice REEp took no part in the decision of 
the case. 

The case was argued by Messrs. Frederick H. 
Wood and John B. Gage for the appellants, and by 
Solicitor General Jackson and Mr. Wendell Berge for 
the appellee. 

Compacts Between States — Apportionment of 
Waters of Interstate Streams 


The states may, by a compact entered into with the 
consent of Congress, make provision for the equitable ap- 
portionment of an interstate stream flowing through their 
territories. 

Such a compact is not invalid because it apportions to 
one state less water than has previously been appropriated 
by it and awarded to its citizens, since neither state can 
grant to its citizens more water than the state itself is 
entitled to appropriate. 

The rights of citizens of a state to water in such a 
stream are subject to the power of the state, by compact, 
to provide for equitable division of the waters with other 
states. 


Hinderlider v. The La Plata and Cherry Creek 
Ditch Co., 82 Adv. Op. 774; 58 Sup. Ct. Rep. 803 

This case involved a question as to the validity 
and effect of the La Plata River Compact between 
Colorado and New Mexico, providing for the apport 
tionment of the water of that river between the two 
states, 

The appellee is a Colorado corporation which owns 
a ditch by which it diverts water from the La Plata 
River in Colorado for irrigation. In 1928, it sued in 
a local court for a mandatory injunction, complaining 
that the defendants, the appellants, who are the State 
Engineer of Colorado and his subordinates, had admin 
istered the water in the river in a manner depriving 
the appellee of its water rights. 

The defendants admitted that they had shut the 
head gate of the Ditch Company during named periods 
and thereby had deprived the Ditch Company of water, 
but asserted that their action was in accordance with 
the requirements of the Compact, which the States had 
made with the consent of Congress. The Compact 
provides that each State shall receive a certain share 
vf water under the varying conditions which exist 
throughout the year. It prescribes that between De 
cember Ist and the following February 15th each State 
shall have the unrestricted right to use all water flow 
ing between its boundaries; but that between February 
15th and December Ist of each year, the water shall 
be apportioned between the States as follows: “(a) 
Each State shall have the unrestricted right to use all 
the waters within its boundaries in each day when the 
mean daily flow at the interstate station is one hundred 
cubic feet per second, or more,” and that “(b) On al 
other days, the State of Colorado shall*deliver at the 
interstate station a quantity of water equivalent to one 
half of the mean flow at the Hesperus station for the 
preceding day, but not to exceed one hundred cubic 
feet per second.” It also provides that, whenever the 
flow of the river is so low that, in the judgmerit of the 
State Engineers, the greatest benefit of the water may 
be secured by distributing all of the water successively 
to each State in alternating periods in lieu of the 
delivery set forth above, the use of the waters may be 
rotated between the States in such manner for such 
periods as the State Engineers may jointly determine. 

The Engineers agreed that in the summer months 
of 1928, when the river was very low, that the whole 
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available supply should be rotated between the two 
States so that during alternating ten-day periods each 
State would enjoy the entire flow of water. 

In both States the water of the river has long 
been used for irrigation and both States have adopted 
the apportionment doctrine of water use, under which 
the first person who acts towards diversion of water 
from a natural stream in the application of such water 
to a beneficial use has the first right, if he diligently 
continues his enterprise to completion and beneficially 
applies the water. Subsequent appropriations are sub- 
ject to rights already held in the stream. 

The rights of all claimants to divert in Colorado 

adjudicated in a proceeding under Colorado 
statutes by which, under a decree of January 12, 1898, 
the Ditch Company was declared entitled to divert 
39% cubic feet per second subject to senior priorities 
aggregating 19 cubic feet. In June, 1928, there were 
57 second feet of water in the stream and the Ditch 
Company claimed that by reason of the decree of 1898 
it was entitled to all the waters in the stream except 


were 


that necessary to satisfy the Colorado priorities. If it 
had been permitted to withdraw all the water it 
claimed, none would have been available to New 


Mexico claimants who, under similar laws, had made 
appropriations, some of them earlier in date than the 
Ditch Company’s claim. 

The case was first tried in 1930 and the triai court 
sustained the action of the water officials, under the 
terms of the Compact. On appeal, the State Supreme 
Court ruled that the Compact was no sufficient defense. 
An appeal to the United States Supreme Court was 
later dismissed for want of a final decree below. The 
case was then retried on the same pleadings and evi- 
dence, and a decree was entered declaring that the 
Compact was not a defense to the actions of the water 
officials, and directing the water officials to permit the 
diversion through the plaintiff's headgate in accord- 
ance with the decree of 1898. The second judgment 
was affirmed by the State Supreme Court. 

On appeal to the Federal Supreme Court, in an 


opinion by Mr. Justice BrRaNbEIs, that Court ruled 
that the case was not reviewable on appeal, but that 
it did present a federal question reviewable on cer- 
tiorari. Because of its importance certiorari was 


granted, and the judgment reversed. Pursuant to the 
Act of Congress of August 24, 1937, the attention of 
the Attorney General of the United States was called 
to the contention that the validity of a federal statute 
was involved 

At the outset Mr. Justice Branpets called atten- 
tion to the which has been established regarding 


rule 


the equitable apportionment in each state of waters 
flowing from one state into another. The decision 
appealed from was found to ignore that rule. In an 


analysis of the proper application of that rule to the 
conditions involved here, the Court assumed that the 
rights adjudicated by the decree of 1898 are property 
rights of the Ditch Company, indefeasible so far as it 
concerns Colorado and other persons claiming water 
rights ther But it denied that that decree could 
confer upon the Ditch Company rights in excess of 
Colorado’s share of the water. In this connection, the 
Court said: 

“As the La Plata River flows from Colorado into New 
Mexico and in each State the water is used beneficially, 
it must be equitably apportioned between the two. The 
decision below in effect ignores that rule. It holds imma- 


terial the fact that the acts complained of were being done 
in compliance with the Compact, and does so on the ground 





that the Compact in authorizing diversion and rotation 
violated rights awarded by the January 12, 1898 decree in 
the Colorado water proceeding; holds that the decree 
awarded to the Ditch Company the right to divert from the 
river 3914 cubic feet per second (subject only to the senior 
Colorado priorities of 19 second feet), even if by so doing 
it exhausts the whole flow of the stream and leaves nothing 
for the New Mexico claimants; and holds that the right 
so awarded is a vested property right which the two States, 
although acting with the consent of the United States, 
lacked power to diminish or modify except by a condem- 
nation proceeding and payment of compensation. No such 
proceeding was provided for in the Compact and none was 
had otherwise. 

“It may be assumed that the right adjudicated by the 
decree of January 12, 1898 to the Ditch Company is a 
property right, indefeasible so far as concerns the State 
of Colorado, its citizens, and any other person claiming 
water rights there. But the Colorado decree could not 
confer upon the Ditch Company rights in excess of Colo- 
rado’s share of the water of the stream; and its share was 
only an equitable portion thereof. 

“The claim that on interstate streams the upper State 
has such ownership or control of the whole stream as 
entitles it to divert all the water, regardless of any injury 
or prejudice to the lower State, has been made by Colorado 
in litigation concerning other interstate streams, but has 
been consistently denied by this Court.” 

Attention was then directed to the view of the 
State Supreme Court that the Compact was uncon- 
stitutional because it embodied no judicial decision of 
controverted rights, and was a mere trading compro- 
mise of conflicting claims. But Mr. Justice BRANDEIS 
declared that a judicial or quasi-judicial decision of the 
claims in such cases is not essential, since the Consti- 
tution provides two means of adjusting interstate 
controversies, (a), the legislative method, through a 
compact which is an adaption of the treaty making 
power of sovereigns; and (b), the judicial method, by 
suit in the Supreme Court. The history of the two 
methods and the superiority of the legislative method 
in certain circumstances were briefly reviewed in the 
following portion of the opinion: 

oa The compact—the legislative means—adapts to 
our Union of sovereign States the age-old treaty making 
power of independent sovereign nations. Adjustment by 
compact without a judicial or quasi-judicial determination 
of existing rights had been practiced in the Colonies, was 
practiced by the States before the adoption of the Consti- 
tution, and had been extensively practiced in the United 
States for nearly half a century before this Court first 
applied the judicial means in settling the boundary dispute 
in Rhode Island v. Massachusetts, 12 Pet. 657, 723-25. 

“The extent of the existing equitable right of Colorado 
and of New Mexico in the La Plata River could obviously 
have been determined by a suit in this Court, as was done 
in Kansas v. Colorado 206 U. S. 46, in respect to the 
Laramie. But resort to the judicial remedy is never essen- 
tial to the adjustment of interstate controversies, unless the 
States are unable to agree upon the terms of a compact, 
or Congress refuses its consent. The difficulties incident 
to litigation have led States to resort, with frequency, to 
adjustment of their controversies by compact, even where 
the matter in dispute was the relatively simple one of a 
boundary. In two such cases this Court suggested ‘that 
the parties endeavor with the consent of Congress to ad 
just their boundaries.’ . . In New York v. New Jersey, 
256 U. S. 296, 313, which involved a more intricate prob- 
lem of rights in interstate waters, the recommendation that 
treaty-making be resorted to was more specific; and com- 
pacts for the apportionment of the water of interstate 
streams have been common.” 

The Court noted further that whether the appor- 
tionment of water in an interstate stream is made by 
compact or by judicial decree of the Supreme Court, 
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the apportionment is binding upon all water claimants 
in each state, even in a case where the state has 
granted water rights before it entered into the com 
pact. Prior decisions were cited in support of this 
view. Since the States had power to bind their various 
appropriators through division of the flow of the 
stream, their right to provide for alternate periods of 
flow of all the water to one State and to the other was 
thought equally clear. Nor was any abuse of authority 
by the engineers found, nor any improper delegation 
of power to them. 

In conclusion the Court expressed its opinion that 
the assent of Congress to a compact between States 
does not make it a treaty or statute of the United 
States within the meaning of Section 237 (a) of the 
Judicial Code, and that the appeal consequently should 
be dismissed. However, since the injunction against 
the State Engineer enjoining him from taking action 
by the Compact denied an important claim under the 
Constitution, review by certiorari was allowed. 

The case was argued by Messrs. Byron G. Rogers 
and Ralph L. Carr for the appellant, and by Mr. 
Charles J. Beise for the appellee. 


Public Utilities—Regulation of Rates—Equitable 
Relief Against Investigation 

Where the public service commission of a state under- 
takes to investigate the rates charged by a company which 
produces natural gas and sells to public utilities companies, 
and the producing company seeks an injunction in a federal 
court restraining the commission from conducting the in- 
vestigation on the ground that its rates are not subject to 
the commission’s regulatory power and that the investiga- 
tion will impose irreparable injury on the company by 
reason of the irrecoverable expense involved, the injunc- 
tion will be denied. The necessity for the company to 
make expenditures for the investigation or take the risk of 
penalties for non-compliance is not an irreparable injury 
of the sort which entitles the complainant to equitable 
relief. 

Petroleom Exploration, Inc. v. Pub. Service 
Comm. of Ky., 82 Adv. Op. 827; 58 Sup. Ct. Rep. 834. 

This case originated on a bill brought by the 
appellant to enjoin the Public Service Commission of 
Kentucky from investigating wholesale rates for gas 
sold under contract in Kentucky by the appellant to 
its customers, on the ground that a regulation of rates 
was beyond the power of the Commission, since the 
appellant is not a public utility. The appellant is a 
Maine corporation engaged in producing and purchas- 
ing natural gas in Kentucky, and transmitting the gas 
through intrastate pipe lines to distributing agents at 
the “city gates” of various municipalities in Kentucky. 
It sells to three distributing agencies: a partnership, 
a corporation independent of the appellant, and a cor- 
poration in which the appellant owns a dominant in- 
terest. It sells by separate contracts only, to the dis- 
tributing agencies named in the bill. The distributing 
agencies own unexpired franchises in the respective 
municipalities. The retail rates for the gas are fixed 
by the franchises or by supplementary contract. The 
Public Service Commission by an order of May 29th, 
1937, undertook an investigation of the rates, and 
directed the appellant to appear at the hearing of evi- 
dence of the reasonableness of its rates and charges and 
also to make its records available for examination. The 
appellant filed a plea to the Commission’s jurisdiction, 
but its objections were overruled and the investigation 
was reset for hearing on the merits. The appellant 


then filed its bill in the federal district court for an 
injunction to restrain the Commission from proceeding 
further. 

The bill alleged that the Commission’s purpose was 
to lower the appellant’s rates, that the rates were not 
subject to the Commission’s regulatory power, and 
that any reduction would violate the Fourteenth 
Amendment and impair the obligations of its contracts 
in violation of both Federal and State Constitutions. 
It alleged further that the investigation and orders 
entered in it were unlawful and unreasonable and, ii 
further prosecuted, would put the appellant to consid- 
erable and needless expense. The Commission answered, 
asserting that the appellant was subject to its regu- 
latory power and denied any purpose on its part to 
lower the contract price fixed by the appellant’s con 
tracts with its distributing agencies. The commission 
alleged further that it would institute a special inves- 
tigation to determine a fair and reasonable rate to be 
charged by the appellant and to fix such rate. 

The District Court, composed of three judges, 
under Judicial Code Section 266, ruled that, as the 
challenged order could be enforced only by judicial 
proceedings, there was no immediately threatened 
irreparable injury to the appellant within its equity 
jurisdiction. Without considering the merits, it dis 
missed the bill. On appeal this was affirmed by the 
Supreme Court in an opinion by Mr. Justice REeEp. 

The first point considered was the contention of 
the Commission that an injunction is prohibited by 
the Johnson Act of 1934. That Act withdraws juris- 
diction from the district courts over any suit to enjoin 
enforcement of an order of a state administrative com 
mission where the order: (1) affects rates charged by 
a public utility, (2) does not interfere with interstate 
commerce, (3) has been made after notice and hearing 
and where an adequate remedy may be had at law or 
in equity in the state courts. Mr. Justice REED ex 
pressed the view that that Act has no application here 
because the order in question was without notice and 
hearing. In this connection the opinion pointed out 
that although it was entitled “a notice of investigation 
and order to show cause,” yet in fact the order directed 
the appellant to produce evidence on a designated date, 
and was not merely an order to show cause why evi- 
dence should not be produced. 

The question also was considered as to whether 
the matter in controversy exceeds $3,000. Since the 
purpose was to stop the investigation which would put 
the appellant to an alleged expenditure of $25,000, the 
Court was of the opinion that a sufficient showing had 
been made that the amount in the controversy ex- 
ceeded $3,000. 

Next considered was whether the suit should be 
dismissed under Section 267 of the Judicial Code which 
requires the denial of an injunction where a “plain, 
adequate and complete remedy may be had at law.” 
In dealing with this Mr. Justice Reed observed that 
it is settled that no adequate remedy at law exists suf- 
ficient to deprive federal courts of equity jurisdiction, 
unless such remedy is available in the federal courts 
Since, upon analysis, it was found that adequate legal 
remedy does not exist here in the federal courts, the 
Court concluded that the District Court had equitable 
jurisdiction, if the order threatened imminent irrepar- 
able injury. 

With these questions disposed of, the Court ap- 
proached the more fundamental question as to whether 
the fact that the prosecution of the investigation would 








entail considerable irrecoverable expense to the appel- 


lant constituted an irreparable injury against which 
equitable relief would be afforded. In this connection, 
the Court emphasized that there is no constitutional 


immunity from giving information appropriate to a 
legislative or judicial inquiry, that the issuance of 
equitable relief is in the sound discretion of the Court 
and, finally, that certain expenses of litigation are an 
inescapable burden of living under government. In 
discussion of tl considerations, Mr. Justice REED 


said, in part 


“Tt is not rested that the expense is disproportionate 
to the busine f appellant, valued by the District Court 
as in excess of $1,500,000, and involving sales of about one 
billion cubic feet ner annym, at a price of $350,000. No 
order has been entered fixing rates or regulating conduct. 
The necessity t x<pend for the investigation or to take the 
risk for noncompliance does not justify the injunction. It 
is not the t reparable injury against which equity 
protects 

“The ght to be given complaints of irrecoverable 
and irreparable t and damage in proceedings to enjoin 
hearings, initiated by a federal governmental agency in a 
matter alleged by complainants to be bevond the agency’s 
powers, was considered in Myers Bethlehem Shipbuild- 
ing Corp., 303 U.S , No. 181, October Term 1937, de 
cided January 31, 1938. In an effort to enjoin hearings by 
the Nat I Relations Board, the Corporation al- 
leged (see 303 U. S ‘that hearings would, at best, 
be futile; and that the holding of them would result in 
irreparable damage to the Corporation, not only by reason 
of their direct t and the loss of time of its officials and 
employees, but also because the hearings would cause 
serious impairment of the good will and harmonious rela 
tions existing between the Corporation and its emplovees. 


and thus 


seriously impair the efficiency of its operations.’ 
Further t 


11 pointed out similar substantial dam- 


ages in preceding investigations. While other grounds 
were factors nclusion to reverse the decree for an 
injunction, we said (p ): ‘Lawsuits also often prove to 
have been groundless: but no wav has been discovered of 
relievi lant from the necessity of a trial to 
establisl the 

“It may be suggested that in the Bethlehem Shipbuild- 


yer had not presented to the Board its 
titutional immunity, and that proof of 
uld have constituted no greater injury 

Board than the courts, whereas here 


ing case the er 
contention 

that im 

if presented t 


the appellant lready been overruled by the Commis- 
sion on the qt n of appellant’s constitutional immunity, 
and so would be subject to greater expense by presenting 


further evidet inother matter before the Commission 
than by proceeding in an equity court and there contesting 
the Commissi jurisdiction. This was the argument 


presented to the Court, but not discussed, in United States 
v. Illinois Central R. Co., 244 U. S. 82, 85-86. The situa- 
1 by the abiding and fundamental 


Bethlehem Shipbuilding 


tion is still ntrolle 
principle of tl aspect of the 


case, that the expense and annoyance of litigation is ‘part 
of the social rden of living under government.’ The 
authority in other yurts is in accord.” 


In conclusion, the Court declared that the denial 

of the injunction here was strengthened by a balancing 
In illustration of this, the importance 
he autonomy of the states was empha- 


of conveniences 
of maintaining 


1 
} 


sized as against the burden imposed on the appellant 
of preparing the hearing. 
Mr. Jus McREYNOLDs concurred in the result. 
Mr. Jt STONE concurred, but expressed no 


opinion on the applicability of the Johnson Act. 
The case was argued by Mr. W. J. Brennan for 
the appellant, and by Mr. J. W. Jones for the appellee. 
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Public Utilities—Validity of Order of State 

Commission Prescribing Maximum Rates 

In a rate case before a state public service commission, 
brought to fix maximum rates for gas sold by a producing 
company to distributing companies, the commission prop- 
erly included in the rate base certain properties of the 
producing company outside the state, where it appeared 
that the producing and distributing companies constitute an 
integrated system and are but different departments of the 
same enterprise, and where the commission did not under- 
take thereby to regulate sales of gas in interstate commerce. 

Such a rate order of the commission is presumptively 
valid. But where it has been found confiscatory on a trial 
de novo before a jury, upon evidence as to value, operat- 
ing expenses, revenues and rate of return on the basis of 
the integrated system adopted by the commission in fixing 
system value, the verdict and judgment of confiscation 
should not be set aside because the utility company failed 
to make a proper segregation of its interstate and intra- 
state properties and business, since the utility is entitled to 
attack the order on the system basis adopted by the com- 
mission in fixing value. 

Lone Star Gas Co. v. State of Texas et al., 82 
Adv. Op. 884; 58 Sup. Ct. Rep. 883. 

This case deals with the validity of an order of the 
Texas Railroad Commission fixing maximum rates for 
gas supplied by the appellant to distributing companies 
in Texas. The appellant produces and purchases gas 
in Texas and Oklahoma and the same to 
distributing companies in Texas and, to some 
extent, in Oklahoma. The Commission’s order 
reduced the maximum rate in Texas from 40c 
to 32c per thousand cubic feet. In a_ suit 
brought by the Commission in a county district court 
in Texas for enforcement of its rate order, the district 
court, on the verdict of a jury which found the rate 
unreasonable, denied relief and enjoined enforcement 
of the order. The Court of Civil Appeals reversed the 
judgment and sustained the order. On an appeal to 
the Supreme Court the judgment was reversed in an 
opinion by Mr. Cuier Justice HuGHEs. 

The opinion details the proceedings before the 
Commission, the trial court, and the appellate court. It 
appeared that after the entry of the Commission's order, 
made after an extended hearing and on voluminous evi- 
dence, a trial de novo was had in the district court. At 
that trial additional evidence was introduced and mo- 
tions by both parties for a directed verdict were denied. 
The jury, under a series of instructions embracing ap- 
propriate definitions of relevant terms, found that 


sells 


the rate fixed by the Commission was unrea- 
sonable and unjust to the appellant as applied 
to points in Texas. This finding was regarded 
as a finding, in substance, on the question 
whether the rate order was confiscatory. On 


ippeal to the Court of Civil Appeals, that Court sus- 
tained the order against a challenge that it violated the 
appellant’s rights under the commerce clause. The 
view of the Court of Civil Appeals on this point was 
affirmed by the Supreme Court. In affirming the rul- 
ing, Mr. Chief Justice Hughes points out that the 
Commission did not purport to regulate interstate trans 
portation of gas, or its sales or deliveries in interstate 
commerce; that the distributing companies in Texas 
were, for the most part, affiliates of the appellant, and 
that the distributing companies and appellant are but 
departments of the same organization doing an intra- 
state business in Texas. 

The Court notes also that some of the gas sold by the 
appellant to Texas distributing companies is produced 
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or purchased in Oklahoma, and that some is purchased 
or produced in the Panhandle section of Texas and 
moves a short distance through a pipe line across a 
corner of Oklahoma, back into Texas for distribution. 
Objection was made to the inclusion in the rate base of 
this pipe line from the Texas Panhandle. This objec- 
tion, however, was rejected on the ground that the 
value of both the production properties in Texas and 
the transmission line were essential in determining the 
rate base. With reference to this, the opinion states: 


“The fact that the line cut across a corner of Okla- 
homa did not make it any the less a part of the system 
serving Texas gas to communities in Texas. In ascer- 
taining what would be a reasonable rate of charge for this 
Texas gas supplied to Texas consumers, it was not only 
fair but manifestly necessary to take into account the 
value of the production properties in Texas from which the 
gas was taken and also the value of the transmission line 
by which the gas was brought to the city gates of the 
Texas communities. It is futile to contend that in making 
its calculations on that basis, the Commission was regulat- 
ing interstate transportation or imposing any burden upon 
interstate commerce. . . In seeking to assure a just deter- 
mination of a reasonable charge for the sales and deliveries 
in the intrastate business in Texas, the State was pro- 
tecting its local interests and its action was not in conflict 
with any federal regulation. .. . 

“We think that the value of the pipe line from the 
Texas Panhandle field was properly included by the Com 
mission in the rate base.”’ 


In support of the inclusion of the producing prop 
erties in Oklahoma and transmission lines in Texas, 
emphasis is placed upon the fact that in the treatment 
of the gas it is commingled with Texas gas and divided 
and redivided until it is impossible to trace or identify 
it by volume at any city gate of delivery, so that it be 
comes an integral part of the gas supply of the various 
communities in appellant’s intrastate business. It is 
pointed out moreover that the inclusion of the produc- 
ing properties in Oklahoma in calculating the rate base 
was not for the purpose of fixing a rate for Oklahoma 
deliveries, but rather to give proper credit to the ap- 
pellant for its investment and operating expenses in 
determining the rate for gas sold in Texas. 

The opinion then considers the issue of confisca- 
tion. In dealing with this issue the Court observes that 
the Court of Civil Appeals reversed the judgment upon 
a distinct ground, namely: that the appellant had failed 
to make “a proper segregation of interstate and intra- 
state properties and business.” But the Supreme Court 
finds that it was error for the court below to make such 
segregation a criterion as to the sufficiency of the appel- 
lant’s evidence. It points out that the Commission, in 
dealing with the property as an integrated operating 
system had not exceeded the State’s jurisdiction or ap- 
plied an improper criterion. In view of this conclusion, 
the Court points out that the appellant was entitled to 
attack the findings upon the same basis, and says: 


“But if in the circumstances shown the Commission 
was entitled to make its findings with respect to appellant's 
property and business upon the basis it adopted in order 
to fix a fair rate for the sales and deliveries in Texas, 
appellant was entitled to assail those findings upon the 
same basis. If the findings of the Commission as to value 
and other basic elements were to be taken as presumptively 
correct and appellant could not succeed save by overcoming 
those determinations by clear and convincing proof, ap- 
pellant could not be denied the right to introduce evidence 
as to its property and business as an integrated system 
and to have the sufficiency of its evidence ascertained by 
the criterion which the Commission had properly used 
in the same manner in reaching its conclusion as to the 





Texas rate. Neither the fact that appellant, because of the 
insistence of the State that the property and business 
should be segregated, finally introduced evidence for that 
purpose, nor the inadequacy of its method of segregation, 
could detract from the force of the proof it had already 
submitted in direct rebuttal of the Commission’s findings. 
The effort at segregation came after voluminous testimony 
had been taken which fully presented appellant’s case with 
respect to the value of its property and the result of its 
operations as an integrated system and the bearing of this 
evidence upon the contested rate. This proof could not 
be ignored because of a futile attempt, in response to the 
State’s pressure, to find an alternative ground to support 
the attack upon the Commission’s order. The first and 
primary ground remained and the determination of the 
court of first instance as the trier of the facts that the 
Commission’s rate was confiscatory could not properly be 
set aside by the application of an untenable standard of 
proof and in disregard of the evidence which had been 
appropriately addressed to the Commission’s findings and 
had been properly submitted to the jury.” 

Mr. Justice Back dissented without opinion. 

The case was argued by Messrs. Charles L. Black 
and Marshall Newcomb for the appellant, and by 
Messrs. Alfred M. Scott and Edward H. Lange for the 
appellees. 

Taxation—Federal Income Tax—Partnership 

Profits 

Under Section 218(a) of the Revenue Act of 1918, a 
partner’s distributive share of partnership profits must be 
included in determining his taxable income, whether the 
profits are distributed to the partners or not. The fact that 
the partnership was formed for the purpose of liquidating 
the assets of a corporation is of no legal significance in 
determining the partner’s income tax liability under that 
section. 

Heiner v. Mellon et al., 82 Adv. Op. 902; 58 Sup. 
Ct. Rep. 926. 

These cases involve the taxable status of distributive 
profits of partnerships under the Revenue Act of 1918. 
A. W. Mellon, R. B. Mellon, and H. C. Frick, were 
equal owners of the entire capital stock of two distilling 
corporations prior to December 12, 1918. They formed 
two partnerships in which each had an equal interest 
and there were conveyed to one partnership the assets 
of one corporation and to the other partnership the 
assets of the other corporation. The assets included 
large whiskey inventories. The partnerships were 
formed to liquidate the corporate assets. Frick died 
December 2, 1919. 

Partnership income tax returns for 1920 disclosed 
facts showing substantial gains from the sales of whis- 
key, but these were not reported as partnership income 
and neither of the Mellons reported the gains in their 
individual income tax returns, although they did report 
in their returns partnership profits arising from other 
business activities. The Commissioner of Internal Rev- 
enue determined that the gains from sales of whiskey 
were distributive profits and should have been included 
in the returns for 1920. He made a deficiency dssess- 
ment against both Mellons. The Revenue Act of 1918 
is applicable, and provides in § 218(a) that individuals 
carrying on business in partnerships shall be liable in 
their individual capacities for the income tax on profits 
earned therein, and that in computing the net income of 
each partner, his distributive share of the partnership 
net income shall be included whether distributed or not. 

In two actions brought in a federal district court by 
the Mellon executors recoveries were allowed against 
the Collector of Internal Revenue for taxes previously 
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paid. The judgments were affirmed by the Circuit 
Court of Appeals. On certiorari, these were reversed 
by the Supreme Court in an opinion by Mr. Justice 
BRANDEIS. 

The primary question in the cases was whether the 
net partnership profits in 1920, attributable to sales of 
whiskey, were in their nature taxable profits, since the 
partnerships were organized to liquidate the assets 
taken over from the corporations. Ruling that it was 
without legal significance that the profits were made in 
the course of liquidation, and emphasizing that the fed- 
eral income tax system is based upon an annual ac- 
counting, Mr. Justice BRANDEIS says: 

“The mere fact that the purpose of the partnerships 
was to liquidate the assets taken over from the corpora- 
tions is not of legal significance. Profits made in the busi- 
ness of liquidati 


are taxable in the same way and to the 
same extent if made in an expanding business. Nor 
is it of legal significance that the liquidation was not 
completed until 1925 and that until completion of the liqui- 
dation it could not be known whether the business venture, 
taken as a whole, had been profitable. The federal income 
tax system is based on an annual accounting. Under that 
law the questi whether taxable profits have been made 
is determined annually by the result of the operations of 


the year 

“Purchasing real estate, subdividing and selling it in 
parcels is, in essence, a liquidating business. The claim 
has been repeatedly made that no income was realized until 


the investment was recouped; but the Board of Tax Ap- 
peals has uniformly held in accord with Article 43 of 
Regulation 45 (and later regulations) that the cost of real 
estate must be apportioned among all the lots, and income 
returned upon the sales in each year, regardless of the 
number of lots remaining undisposed of at the close of the 


tax year. A like rule has been applied where the taxpayer 
had purchased personal property in a block and was en- 
gaged in selling it in parcels. The claim that there was 


no taxable 
rejected 


me until the capital had been returned was 


“The fact that it might prove that when the business 
was fully liquidated the profits of 1920 were offset by heavy 
loss of later years is immaterial. Losses suffered by a 


taxpayer in a later year may be deducted from profits, if 
any, earned I in that later year; but the tax on a 
year’s income may not be withheld because losses may 


thereafter occur 

Certain other contentions of the taxpayers, based 
upon the dissolution of the partnerships by reason of 
Frick’s death before 1920 and asserted legal conse- 
quences flowing therefrom, were discussed, but were re- 
jected 

Mr. Justice Reed took no part in the decision of 
the cases. 

The cases were argued by Mr. Assistant Solicitor 
General Bell for the petitioner, and by Mr. John G. 
Frazer for the respondents. 

Federal Courts—TJurisdiction Over Suits Against 
United States to Recover Taxes 

Under §24(20) of the Judicial Code, collection of a tax 
by the collector of internal revenue is indispensable to juris- 
diction of the district courts over a suit against the United 
States in lieu of a suit against the collector. Under that 
section the district courts have no jurisdiction to recover 
a sum paid in discharge of 1918 income taxes, and later, 
in 1924, found by the commissioner to have been an over- 
payment for that. year and credited by the commissioner 
against a deficiency on the taxpayer's 1917 income tax, 
since the collector did not collect such sum in 1924, when 
the credit was allowed. 


Lowe Brothers Co. v. United States, 82 Adv. Op. 
924; 58 Sup. Ct. Rep. 896. 


This case presented a question as to the jurisdic- 
tion of the federal district courts under § 24(20) of the 
Judicial Code over suits against the United States for 
the recovery of taxes. The petitioner had overpaid in- 
come and excess profits taxes for 1918, and the Com- 
missioner in May, 1924, signed a schedule of overpay- 
ments approving a credit of part of the 1918 overpay- 
ment in a sum of more than $10,000 against a tax de- 
ficiency for 1917. The collection of the 1917 deficiency 
was at that time barred by the statute of limitations. 
The collector in office in 1924, when the credit was al- 
lowed, having retired, the petitioner brought suit 
against the United States in a federal District Court in 
Ohio alleging overpayment of the 1917 tax by reason 
of the credit. It neither alleged nor proved any claim 
for refund of the 1918 overpayment, recovery of which, 
without claim for refund, was barred by limitation. 


The District Court and Circuit Court of Appeals 
ruled against the taxpayer, but upon different grounds. 
On certiorari the Supreme Court, in an opinion by Mr. 
Justice Stone, affirmed the judgment, on the ground 
approved by the Circuit Court of Appeals,—namely, 
that the District Court was without jurisdiction to en- 
tertain the suit under § 24(20) of the Judicial Code. 


In concluding that the collection by the collector 
is a sine qua non of jurisdiction over suits against the 
Government in lieu of the collector, Mr. Justice STONE 
emphasizes that here collection, if any, in 1924, was not 
made by the collector, since the application of the money 
in question took place by reason of the commissioner’s 
action rather than because of any action by the collec- 
tor. In stressing the controlling effect of these facts, 
Mr. Justice STONE states: 


“As we think it plain that no suit could have been 
maintained against the collector to recover the alleged 
overpayment, it follows that the district court was with- 
out jurisdiction to entertain the present suit. If the 1917 
tax can be said to have been collected at all, as to which 
we express no opinion, it was collected by the action of 
the commissioner in crediting against the 1917 deficiency 
the 1918 overpayment. In 1924, the year of the claimed 
overpayment, the collector received no overpayment of 
petitioner’s tax for any year. If the 1917 taxes were then 
collected it was by virtue of the application to the 1917 
deficiency of moneys already in the treasury. The collector 
was without authority to make such application. It was 
the commissioner’s approval of the schedule of overpay- 
ments which was effective for that purpose. . . . The certifi- 
cation of the overpayment by the collector to the com- 
missioner, a mere ministerial act, could subject the col- 
lector to no personal liability. 

“Tt is true that under the statutes of the United States 
the collector is relieved from personal liability except in 
the case where the district court is of opinion that he 
acted without probable cause, . . and that such suits against 
the collector are commonly but a means of collecting the 
overpayment from the United States. But no statute 
has enlarged the collector’s common law liability to suit, 
and we cannot ignore the words of the amendment of 
§24(20) which, in providing for a suit against the United 
States in lieu of one against the collector, make collection 
by him the sine qua non of jurisdiction.” 


The case was argued by Mr. John E. Hughes for 
the petitioner, and by Mr. A. F. Prescott for the re- 
spondent. 
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Among Recent Books 


HE SCIENCE OF JUDICIAL PROOF, by 


John Henry Wigmore. Third Edition. Revised 
and Enlarged. 1937. Boston Little, Brown & 
Co. Pp. 1065.—Dean Wigmore’s monumental work 
on Evidence, which is known with gratitude to every 


working lawyer, was published in 1904. The presen 
very substantial volume on the Science of Judicia 
Proof, published in its first edition in 1913, in its secon 
hird and present edition in 1937, 


t 
I 
in 1931 and in its tl 
does indeed in some part overlap with the work on 
Evidence, but its scope and purpose are different. The 
former deals in the main with what may be called Ad 
missibility, the practical rules adopted by Courts in 
order to decide what facts are to be brought in evidence 
before the jury or considered by the judge. The pres 
ent work has a different object; it deals with the 
scientific principles which should regulate the use of 
the admitted evidence in order to decided the issue in 
the case. Hence the name Science of Judicial Proof 
To a person like myself who was a Common Law 
Judge for 7 years, and had for many years previously 
practised as counsel in contentious cases of fact, but 
who had never applied his mind consciously to the 
logical categories and processes which underlay his 
practical work, this work has come as an absorbing 
interest. It has made explicit what has been implicit in 
working practice. Just as M. Jourdain was astonished 
to find that he had been speaking prose all his life, so 
I am astonished to find that I have been applying these 
scientific principles. I realize my misfortune in that 
I was not a pupil of Dean Wigmore, so that I could 
have learned from him the principles and practised 
under his guidance their application in planned experi- 
iments and in the study of reported cases. In this latter 
aspect, the book in a mine of wealth, full of instructive 
illustrations of every type of judicial reasoning, ac- 
curate or fallacious. The mere logical analysis may 
seem a little tough sometimes, but the illustrative speci- 
mens are intensely interesting 

I have asked myself whether I should have done 
my work any better if I had studied this book in earlier 
days, not merely for information, but for living mastery 
of the principles so as to apply and use them. I think 
the answer should be in the affirmative. Rule of 
thumb is all very well, especially in a subject like legal 
proof, where the subject matter is mainly the stuff 
of common life, and the logic is generally inexact and 
directed to probabilities rather than certainties. Be- 
sides, as Dean Wigmore points out, the actual course 
of proof in a court of law is in a very human atmos 
phere, often charged with emotion and excitement. But 
all the same, the logic is there. A workman is all the 
better if he knows and understands his tools as scien- 
tifically as he can. On the other hand, I observe with 
interest how often Dean Wigmore is able to illustrate 
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some rule by quotations from the directions of | 


lish 
or American judges, who may not have known of the 
rules but certainly could apply them correctly. 

It is impossible in a brief notice to do more than 
refer to the most salient topics contained in this book 
of more than 1000 pages. The two first chapters are 
perhaps the most fundamental. They repeat to a cer- 
tain extent what in substance is found in the earlier 
general work on Evidence. They define certain ele- 
mentary distinctions which underlie every judicial en 
quiry. At the outset there is the factum probandum 
as contrasted with the factum probans. The former is 
the central question which is found in every case. As 
Dean Wigmore points out in an appendix, the ultimate 
question is fixed at the start of the trial, whereas in 
detection, as we know from reading detective novels, 
the question has to be defined as we proceed. Con- 
trasted with the factum probandum is the factum 
robans, the material elements which go to establish 
he probandum. But though there is in the last re 
sort the single factum probandum, there is also the 
interim probandum, which has to be separately 
proved, so as to combine with its fellows, in pointing 
to the final conclusion, and there may be several in- 
terim probanda, The main logical method in use here 
is inference, by which from particular facts a con 
clusion, interim or final, is reached. From certain 
facts we infer others, the inference is the process, the 
proof the result. In ordinary cases, the inference is 
probable, not certain. We have to select that in- 
ference out of the possible alternative inferences which 
is most probable according to common sense and ex- 
perience. We cannot expect in legal inquiries that 
thoroughgoing investigation of a wide range of con 
trasted or identical instances which science would 
employ in order to infer a law of nature. As com 
pared with inference the deductive form of reasoning 
is less important for the lawyers. Dean Wigmore 
classifies evidentiary facts as falling under (1) what 
he calls autoptic proference, an alarming term which 
means things “oculis subjecta fidelibus”’, such as knives, 
documents, garments, et hoc genus omne, (2) testi- 
monial evidence, that is, narrative evidence, (3) cir- 
cumstantial evidence, where the proof is achieved by 
way of inference from particular circumstances, not 
by the narrative of an observer of an occurrence. But 
it is clear that classes (1) and (3) must both be sup- 
plemented by (2). The thing produced has no sig- 
nificance until it is connected by testimonial evidence 
with the event, and the same is true of the circum- 
stantial facts. Then Dean Wigmore propounds the 
four “probative processes” which, he says, lie at the 
basis of all legal reasoning. He distinguishes the “pro- 
ponent”, whom he represents as P, and the opponent, 
whom he represents as O. Dean Wigmore is fond of 
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symbols, and in the later and more complex part of his band. But there seems to be no doubt that she was 











book gives specimens of elaborate diagrams to illustrate mistaken. 
the conflict or harmony, the dependence, the interaction The defects of testimonial evidence are very fully 
of the different stages of proof. I have never been able discussed and exemplified. What is involved is the 
to use diagrams or symbols with any ease or confidence _ result of perception, recollection and narration. Under 
and, though I adm this part of Dean Wigmore’s each of these heads there may be defect or failure. 
work, I find I can handle the problems better without) Dean Wigmore has made practical experiments in 
the aid or perhaps embarrassment of his very ingenious order to investigate possibilities of error. He has staged 
charts. But by these symbols he does simply show his a happening and then taken and compared the accounts 
elementary processes. Let P denote the proponent. given by the different spectators, whom he has classi- 
The opponent, O, may either deny what P alleges, that fied. He has given percentages of error. I think I am 
is figured OD, or he may explain it away, for in- right in saying that even in the most intelligent mem 
stance by ¢ n innocent explanation of his posses- bers of the audience there was no perfect account. Cet 
sion of an i inating object, this is figured as OE, _ tainly every judge who has tried cases of fact, has been 
or he may set up a rival wiew, a process denoted by OR. compelled to realize the defects of oral testimony, even 
I suppose an alibi is a good instance of this last. The when tested by cross-examination and checked by put- 
prosecution alleges that the accused did an act, he re- ting one witness against another. He welcomes, when- 
buts the charge by showing that at the relevant time ever he can get it, a written statement made at the time 
he was sot ere else. This analysis of the four with no idea of recording evidence, before processes of 
processes sounds elementary and obvious, but all the forgetting, of prejudice, self-sophistication, sophistica- 
same, as Dean Wigmore points out, it is exhaustive tion by discussion with others, and other disturbing 
of the proce f proof and brings to consciousness factors have done their work. So much for those 
the underlying principles. Of course, some other rule constituents of oral evidence which fall under the heads 
may be helpful in practice, such as the methods of of perception and recollection. Then the third stage, 
similarity and difference, or the explanation or refuta- narration: that is, the oral evidence of men in the course 
tion of an inference by inconsistent instances or by dis- of a trial, in the witness-box under conditions which 
similarity of litions. most people find trying, introduces further tendencies 
The great bulk of the work falls into two main to error. With all these defects it is not astonishing 
parts, the part dealing with circumstantial evidence and that legal history contains many instances of wrong 
the part dealing with testimonial evidence, followed by decisions based on oral testimony. Apart from my 
a comparisot the relative values of the two. The forensic and judicial experience I have noticed in my- 
author refuses to say that one of these is more valuable self instances of -defective observation. To give one 
or truer in results than the other. He is able to show instance, I remember one summer evening when motor- 
by a grea instances that either may be falla- ing in France, a cyclist proceeding ahead of us on his 
cious he re both in England and in the United wrong side swerved right across the road without 
States only too many cases in which either class of warning, crossing in front of us to his proper side. By 
evidence has led to erroneous decisions. History shows luck and my chauffeur’s skill there was only light con- 
a sad number of cases where people have been hanged tact and no harm worth mentioning. I observed that 
for murders h were never committed, as was con- JI wondered why the man had swerved across as he 
clusively shown by the person supposed to have been did. My mother said it was to avoid the girl cyclist 
murdered turning up alive. These were largely cases who was coming on her proper side in the opposite 
of circumstantial evidence, apparently most convinc- direction to the man and who came and spoke to her 
ing. Dean Wigmore is justified in saying that the pro- after the collision. Neither my chauffeur nor myself 
verb that facts cannot lie is not true as generally under- had seen her at all, though we were sitting in the front 
stood. As he points out, what we are dealing with is of the car and though it was broad daylight 
testimonial evidence of certain facts and then the infer- No doubt much can be done by what Dean Wig- 
ence from these facts that the crime was committed as_ more describes as forensic methods of detecting testi- 
charged or the acts done Either class of evidence, monial error.—by demeanor, cross-examination, by 
testimonial or circumstanti may be mistaken. In- comparing the evidence of a witness with that of others 
deed, as he s 1 Court is not concerned with facts in ejther on the same or opposite sides, or even by the 
the real or objective sense, but facts as reflected in  self-contradictions of a witness. Anyone who has not 
the evidence and intelligences of men. He also gives done so should read the illustrations which Dean Wig- 
a series of startling instances of mistaken identity, ap- more gives under this head, many examples of inge- 
parently based on the most conclusive evidence yet in pious, simple, and effective cross-examination. He has 
the end found to be fallacious. We had in this coun- also a chapter on scientific methods which have been 
trv. not s ny years ago, the famous Beck case. suggested as likely to enable a Court to decide whether 
In history there was the Lyons Mail case. The curious a man is speaking the truth. These he describes as 
should turn to Dean Wigmore’s book, a great bulk of “methods of experimental psychometry.” For instance 
which is devoted to illustrative instances drawn from there are the machines for registering changes of blood- 
the widest possible range, and brought under every pressure or respiration. I am afraid that I am old- 
head of rule nalysis. I wish I had the opportunity fashioned and sceptical on these matters, and was glad 
of giving a selection. The reader may find pleasure to find that Dean Wigmore thus sums up the position: 
and instruction in reading and comparing in detail the “The conditions required for truly scientific observa 
instances cited and considering how they justify and tion and experiment are seldom practicable. The testi 
explain the text \fter reading the book, I find myself monial mental processes are so complex and variable 
picking out re-reading and comparing typical that millions of instances must be studied before safe 
classes of illustration \ striking case is that of aman __ generalizations can be made. And the scientist in this 
charged with bigamy, who was confidently identified field is deprived (except rarely) of that known basis 


by the woman with whom the bigamist went through of truth by which the aberrations of witnesses must be 
the ceremony and lived for some time as if her hus- tested before the testimonial phenomena can be inter- 





480 


AMERICAN BAR 





preted.” He sanely concludes: “No wonder then that 


the progress of testimonial psychometry must be slow.” 


This is a different matter, of course, from the help 


which science affords in the discovery of truth, for 
instance, especially in criminal cases. Thus some help 
can be obtained in paternity cases from comparing 
types of blood; medical jurisprudence is constantly 


called in: and in murder case cientific evidence con 


stantly helps in establishing clues. I remember a set 


of cases in which I was counsel where the question was 


whether certain steamers had been accidentally sunk 
or had been deliberat scuttled to enable the ship 
owners to recover the exces nsurances An im 


portant part of the evidence in these cases consisted in 


elaborate plans of the pipe arrangements of 

vhich they could be 
manipulating {| 

he rate of inflow 
Indeed in these 


cientin 


the vessels, and of the means 
flooded and 
ticular valves, 

and the effect on sinking the vessel 


sunk by sea-water b yal 


and calculations as to 


days of mechanisn and of applications 


evidence of an expert charact constantly necessary 


to dec icle a Case Sometimes evidence is the essen 
tially material or decisive evidence in the case, some 
times it is only one element in the complex mass of 


brobanda, the central 

probandui, to reter to the illustration just given, being 

whether there | casting away of the 

vessel: other inte? probanda would be questions of 
| 


motive, subsequent matters of cir 


evidence, dealing with inte 


was the intentio1 


onduct, and other 


1 


cumstantial evidence, and matters of single narra 
tion, with the various inferences following on the actual 
evidence, whether oral, documentary, photographic o1 
other. Dean Wigmore gives some models of the methods 
of analyzing mixed masses of 


nl 
also 


evidence, sometimes 


according to the narrative method and sometimes ac 
art method. He 
gives a very full list of criminal trials 
various publications, so that t 
upon them his 
two criminal cases of the 
the Wallace case and the 


both as significant cases of complex 


cording to what lh 
as recorded in 
student 
analy S1S | 


may practise 
lists 
[ tried as a judge, 
Kvylsant case [ regard them 
evidence. The 
former was mainly resting as presenting a 
interim probanda, the total effect of which was said by 


find in these 


skill 


many tl 


inte series ot 


the prosecution to be to establish the final probandum 
of guilt: but at each stage of the prosecution’s cas¢ 
there was the i explanation, so 
that, as I thought and the Court of Criminal Appeal 
thought, the final ilt could not safely be 


opponent s rernative 


drawn from the complex mass, and the prisoner was 
finally acquitted by the Court of Criminal Appeal, 
which quashed the jury’s verdict of guilty In the 


Kylsant case the raw material of the evidence consisted 


of a mass of accounts, but the final factum probandun 
was the fraudulent the accused man in 
issuing a prospectus which, true in what it stated, was 
misleading because of what it omitted, a lie that was 
half a truth. In the last resort, the issue depended on 


the decision of the 


intention of 


jury on a broad commonsense mattet 
of human intention: that is, on a question of personality 
This emphasises the 


Dean Wigmore, th: 


thesis developed in one place by 
it the ultimate determination is not 
to be explained in the 
an act of the will. He gives a striking metaphor. He 
figures the parallel of a man in a bath chair, getting 
pushes as a result of interim probanda sometimes 
in one direction and sometimes in another, till the 
ultimate push takes him at last into the doorway, or 
as the event may be, away finally from it. This is so 


last resort by mere logic, but is 


the 
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not merely in criminal trials, but in many civil actions, 
where the evidence is complex and conflicting. 

I ought also to refer to the elaborate and fully 
documented analyses which form a large part of the 
chapters on circumstantial and testimonial proof. This 
I can only touch on very briefly. As to the former, 
Dean Wigmore distinguishes the three categories of 
evidentiary 


data, concomitant, prospectant, and retro 


spectant. The “concomitant” data are the accompany 
ing conditions, supposed to attend at the time and 
place of the probandum. Thus, for instance, if the 
probandum is the doing of an act, such would be tools 
personal and material conditions. Prospectant data are 
matters such as threats, motives, design and so forth 
which are taken as antecedent to the act Retro 
spectant” data are matters subsequent to the act (such 
as conduct evidencing a consciousness of guilt), which 
raise a probable inference of guilt [These categories 
may to a large extent run into each other, but the 
general distinctions help to clearness of thought. There 
must always be the single inference the « ence 


to the existence of the fact, and then there ma ve the 
double 
fact to its significance. For instance 
of guilt is in question, there is the inference from 


second or inference from the existence of the 


evidence that certain things were done, e.g. the flight 
or attempt to conceal what might be regarded as incrim 


inating traces Then the second inference is as to 
whether such conduct does reall ( lence guilt o1 
whether an alternative explanation is possible. Dean 
Wigmore has further heads of analysis according as 


| 
human 
an event or cause, &c., of external 


the probandum is the doing of a human act 
trait or condition, or 


nature. There is a very instructive « e! I entity 
as a probandum. 

The analysis of testimonial evidence covers no less 
than 500 pages. This is not so alarming as might 
appear, because a large space is occupied in illustrations 
from recorded cases. His analysis deals with the thre 


main elements to which I have already referred: pet 
ception, recollection, narration. On this, as indeed on 
the whole of the 
to the actual text. 

I am conscious of the inadequac i this sun 
While must ¢ 


referring to the wide scope of the subject and the 


work, 


notice apologising, | 


close 


s 
, 


ness and intricacy of the detailed anal an only 
wish that I had known of it and been able to study it 
at an earlier stage of my legal career, rather than 
when my appellate work seldom gives real occasion 
for analysing and deciding on evidence of fact It 
would, I am confident, have often helped me to clear 
my mind and understand what I was doing 

Dean Wigmore’s reputation is so wel 
that I need say nothing about it. I can 
that I regard this work as a most valuable and original 
addition to legal thought 


now 


established 


only here say 


London, England 
Pent House I é jal Py } len ) f 
Race-Track Zechariah 


House VU. 
Island 


S tate 


the Rhode 


Chafee, Jr. 1937. Providence: The Booke Shop. Pp. 
xxii, 165. Price $1.00. 

It is unnecessary to announce that this timely 
little book is a masterpiece of its kind, keen, brief, 
exact, and provocative Nothing less was to be ex- 
pected of Mr. Chafee by those familiar with his pre- 


vious work, especially “The Inquiring Mind” and the 
famous narrative and excursionary notes to Pound and 
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Chafee’s “Cases on Equitable Relief Against Torts” 
and to the two volume Chafee and Simpson “Cases on 
Equity.” 

Mr. Chafee is a persistent observer of the law in 
action. His specimen this time is the current ugly dis- 
pute, or political armageddon, between His Excellency 
Robert E. Quinn, Governor of Rhode Island, an old- 
timer in the politics of that state, and the parvenu Mr. 
Walter E. O’Hara, textile manufacturer, newspaper- 
owner, and promoter of the now notorious race-track, 
Narragansett Park. In 1934 Rhode Island legalized 
pari-mutuel horse racing. Within three months the 
energetic Mr. O’Hara had promoted and built Narra- 
gansett Park and commenced racing, drawing tremen- 
dous crowds and taking as much as $25,000.00 a day 
net profit in season, even after paying half as much 
to the state in taxes. Perhaps to protect this golden 
franchise Mr. O’Hara and his newspaper entered pol- 
itics in opposition to Governor Quinn and the influ- 
ential Providence Journal. The fight became bitter and 
personal. In the fall of 1937 Governor Quinn deter- 

lose the park and annihilate Mr. O’Hara. 
The Rhode Island Division of Horse Racing, the 
administrative body created to keep racing clean, 
attempted to remove Mr. O’Hara from control of the 
Narragansett Racing Association and to suspend the 
Association’s license. For his resentful remarks over 
the radio vilifying the Governor for this action Mr. 
O’Hara was arrested on charges of criminal libel. The 
Rhode Island Supreme Court quashed the orders of 
the Division of Horse Racing, as arbitrary and preju- 
diced. Governor Quinn immediately proclaimed mar- 
tial law and closed Narragansett Park with the machine 
guns of the National Guard. At the writing of the 
book Mr. O’Hara was still under indictment for crim- 
inal libel. There are also pending against him two 
civil suits for libel for damages in the total amount of 
$600,000.00 In addition the Narragansett Racing 
Association and various individuals and officials are 
under indictment for violation of the Federal campaign 
contribution laws. 

Mr. Chafee’s analysis of and comment upon the 
law of this situation is alert and incisive. He quickly 
explains the law of criminal libel, its historical abuses, 
and its probable abuse in this situation. He explains 
clearly for the layman as well as the lawyer the tvranny 
of the action of the Division of Horse Racing, the doc- 
trine of the separation of powers, the danger of trials 
by administrative officials in general, the courage of 
the Rhode Island Supreme Court in quashing the Divi- 
sion’s orders, and what can be done to prevent such 
abuses in the future. He explains the probable in- 
validity of the Governor’s proclamation of Martial 
Law, and speculates upon the possible remedies by Fed- 
eral injunction, or State or Federal suit for darnages, 
of one who finds himself or his business in Mr. 
O’Hara’s position. He questions the wisdom and, be- 
cause of Rhode Island’s constitutional prohibition 
against lotteries and because of the abdication of its 
duties by the Rhode Island General Assembly in sub- 
mitting the question to referendum, challenges the va- 
lidity of the act originally permitting the pari-mutuel. 

It was not merely a taste for the antique that led 
Mr. Chafee to quote at the head of one of his “Prob- 
lems” Sir Edward Coke’s saying that “Magna Charta 
is such a fellow that he will have no sovereign.” To 
Mr. O’Hara, and to all who may ever be confronted 
by a like abuse of power, Mr. Chafee’s book is a 


mined to cl 





modern re-writing of that obdurate document, and an 
imperative if brief summons to its defense. 

The book is fortified by appendices quoting the 
laws and cases involved, the Proclamation of Martial 
Law, the newspaper fulminations of both sides, and the 
comments of neutrals, with full explanatory notes by 


the author. It is Mr. Chafee’s peculiar gift that these 
appendices and notes are not merely learned impedi- 
menta, but are integral and exciting parts of the book 
as a whole. 

Wiriiam D. STaptes. 

Roanoke, Virginia. 

The Interstate Commerce Commission: A Study 
in Administrative Law and Procedure. Part IV and 
Conclusion, by I. L. Sharfman. 1937. New York: The 
Commonwealth Fund. Pp. 550. It is a happy coinci- 
dence that the year that marked the fiftieth anniversary 
of the establishment of the Interstate Commerce Com- 
mission should have seen the completion by Prof. 
Sharfman of his study of the Commission. The five 
volumes that now make up this study will amply repay 
a reading by those interested in the origin and growth 
of administrative law and procedure in this country 
and in the extension of the rule of law to economic 
controversies. They are indispensable to those who 
practice before the Commission. 

Professor Sharfman’s study is noteworthy in this 
respect: it shows that the tide has turned from the 
consideration that students of the law have given to 
the judicial control of administrative tribunals, to a 
consideration of the intra-administrative law that these 
tribunals are building up without control or review by 
the courts. In the vast majority of cases tried before 
the Interstate Commerce Commission, the Commis- 
sion’s decision is final, but few cases ever reaching the 
courts. These five volumes, to borrow a phrase from 
Professor Frankfurter, show the emergence of modern 
administrative law as an indispensable evolution of the 
Rule of Law. 

In the four earlier volumes Prof. Sharfman con- 
siders the legislative basis of the Commission’s au- 
thority (Part I), the history of the Act that it admin- 
isters and the scope of its jurisdiction (Part IT), and 
the character of its activities (Part III, two volumes). 

The volume just published (Part IV) deals with 
the Commission’s organization and procedure. It is 
divided into three general sections. The first section, 
“The Mechanism of Administration,” deals with the 
Commission and its personnel, the manner in which 
the Commission acts through divisions of its member- 
ship, the delegation of authority to individual commis- 
sioners and to the various bureaus, and the manner in 
which the administrative functions are co-ordinated and 
brought into harmony of policy and consistency of 
practice. 

Professor Sharfman brings out how the Commis- 
sion, entrusted by Congress from the beginning with 
the respec sibility of formulating its own rules of pro- 
cedure, has achieved a flexibility in the field of subjec- 
tive law that has enabled the Commission to meet the 
ever-increasing problems presented to it for determi- 
nation. The Commission’s approach to questions of 
procedure bears today the impress of the mind of its 
first chairman, Judge Thomas M. Cooley, who had the 
vision to understand that proceedings before an admin- 
istrative tribunal such as the Commission required 
simplicitv and not complexity in procedure. 

Professor Sharftu.an in concluding his discussion 
of the procedural processes of the Commission con- 
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siders at some length the question of the Commission’s 
independence. He analyzes the proposal made by the 
President’s Committee on Administrative Management 
to place the independent regulatory commissions, in 
cluding the Commission, under a cabinet officer, and 
shows the fallacies upon which this proposal rests. As 
the complexity of our economic and social life increases, 
we may expect these administrative tribunals to occupy 
a greater and not a smaller field, and to make a greater 
contribution to the rule of law than might have been 
expected a few vears ag If they are to make such 
a contribution, and if they are a part of a democratic 
wav of life as many now believe, they must function 
as independent tribunals in every sense of the word 
The last section of this volume is devoted to a 
consideration of the administrative burden. There is a 
detailed analysis of the number and kind of cases that 
the Commission has had before it in recent years, the 
extent to which the nembership of the Commission 


he ever-increasing volume 


has been increased to meet t 
and complexity of the work, and the manner in which 
the Commission apportions its work to its divisions, 
bureaus, and individual commissioners 

In his conclusions Prof. Sharfman suggests that 
the Commission is securely fixed in an enviable place in 
the Federal governmental establishment, and that this 
is grounded for the most part in the following consid 
erations: FIRST, the essence of private enterprise has 
been maintained in spite of the extensiveness of public 
control; SECOND, the act embracing this control has 


lone process of trial and error, and 


been evolved by " 
reflects actual needs convincingly established by the 
test of experience ; THIRD, the Commission’s accon 
plishment has been realized through an administrative 
policy dominated by a sense of realism and restraint ; 
and FOURTH, (and this is of great interest to law 
vers), the administrative processes employed by the 
Commission, though constituting a departure from tra 
ditional legal arrangements, have safeguarded all 


] 


essential rights and interests 


Lawvers whose work brings them in close contact 
with the Commission and its problems will agree with 
Prof. Sharfman’s conclusions in their broad outline 
Difference of opinion will, of course, arise when indi 
vidual cases are considered. He suggests that the re 
straints that characterize the Commission’s action have 
been carried too far in some respects, and that thc 
Commission might well have required general reduc 
tions in freight rates in the last few years (as the Com 
mission did in the Eastern Passenger Fare Case). The 
railroads, on the other hand, believe not only that the 
Commission was right in refusing to require such gen 
eral reductions, but that the Commission in approving 
increases in rates in recent years considerably less than 
those sought by the railroads, has placed too great a 
restraint upon the railroads in their efforts to obtain 
greatly needed increases in revenue through increased 
rates 

These diverse Views 


but illustrate the complexity 
of the problems before the Commission in recent vears 
The Commission has been charged with the duty of 
comprehensively regulating one agency of transporta 
tion, the railroads, who have been competing with other 
agencies of transportation largely or wholly unreg 
ulated. The situation has been an impossible one from 
the standpoint of both the Commission and the reg 
ulated agency, and will continue to be so until there 
is an equalitv in regulation and in all other respects 
among all the agencies of transportation. A long step 


toward such an equality was taken when Congress 
passed the Motor Carrier Act of 1935. 


The rapidity of the changes in our laws is no bet- 


ter exemplifed than by a review of the five volumes 
of Prof. Sharfman’s study. The first volume was pub 
lished in May, 1931 Since that time the jurisdiction 


( 
of the Commission has been greatly enlarged, and the 
problems confronting it have increased in number, com 
plexity and importance. Congress not only has en 
trusted the Commission with the regulation of motor 
carriers, a task of the greatest magnitude, but has given 


the Commission very important and difficult duties in 


connection with the reorganization of railroad com 
panies Thus almost before the completion of the 
study as originally planned, new volumes are required 
to bring the work up to date. It may not be too much 
to hope that Prof. Sharfman will at some time in the 
future undertake an appraisal of the work of the Com 
mission in these new fields 
Erwere A S 

Chicag¢ 

Youth in the Toils, by Leonard V. Harrison and 
ry Vo! M« Ne il] (srant 1938 Ne ‘5 \ | he Ma 
nillan Compan Pp 167 In this ative book 
a research criminologist, Leonard \ ‘arrison, and a 
bovs’ worker, Pryor McNeill Grant tfer the results 
of a survev of New York City under the sponsorship 


of the Delinquency Committee of the Boys’ Bureau 





Chey find much to criticize in the procedures of crimi 
nal law as they affect minors between the ages of six 
teen and twent one Most objectionabl S the ( 

ening process to which all are subjected although only 
one in four eventually goes to priso1 lhe authors r¢ 

gret the tardy assignment of counsel aitter a bi has 
spent weeks in awaiting arraignment and the lack of 


compensation for assigned lawyers except in capital 
offenses. They note that a hundred and ten cases 
were abandoned in 1935 by assigned counsel 
taken up by the Voluntary Defenders Committee of 
the Legal Aid Society Mr. Harrison and M1 (rant 


believe this organization should handle more than the 
25% of assigned cases for which it is now rc ponsible 


They praise the extra-legal experiments of the 
Brooklyn Adolescents Court. This is a magistrate’s 
court which, with the consent of parents and a repre 
sentative of the district attorney, substitutes the pr 
tective Wayward Minor Act for the penal cod Seri 
ous charges are nassed on to the criminal courts. The 
authors believe that this work should receive legal vali 
dation. They recommend a new delinquency code fot 
minors and a Delinquent Minor Court within the Court 


of Domestic Relations. For this they would advise tw 
functional units. The first, composed of examining 
justices, would be limited in its duty to the determi 


nation of guilt or innocence. The second 


disposition board; its presiding justice, preferably a 
lawyer, would | 


would be a 


e assisted by psvchiat1 sts psvcl lo 
gists, and educators. The first few days of confine 
ment, most effective for rehabilitative measures, would 
not be wasted as at present Treatment procedures 
would include the extension of ordinary probation, hos 
tels on the English plan for those who may continue 
with school or job, but need removal from home or 
neighborhood, and training camps for those requiring 
stricter discipline. Only the incorrigible would be rele 
gated to prison 

The authors admit that the case histories they 
present are not a cross-section but represent situations 
which are not adequately dealt with by the present sys- 
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tem. For this reason they may be accused of senti- 
mentality. They have written a challenging book, 
however, whose conclusions deserve the serious atten- 
tion of all w ire interested in the problem of stop- 


ping crime at 
JAMES HARGAN. 


Leading Articles in Current 
Legal Periodicals 


By KENNETH C. SEARS 
Law. Unive 


rsity of Chicago 


LAW 
Decisions, O. 


(Mr. ’38 


\DMINISTRATIVE 


rative 
L. Jour. 574. 


Judicial | ew of 
k McGuire, 26 Geot 
Washington, D. ¢ 

Col. McGu 


ministrative 


is a student and practitioner of ad- 
His practice comes from represent- 


ing the national government as counsel to the Comp- 
troller General. Interesting facts appear as to the vast 
quantity of t roversies that are decided by our 
national administrators. In view of them, President 
Vanderbilt’s remark last October that: “Some authori- 
ties even say more decisions are being made by ad 
ministrative tribunals than by the ordinary courts,” is 
amusing in its ervatism. For these administrative 
disputes, the author is convinced that the common law 
technique is not adapted. However, the technique that 
is commonly used by our national administrators is in 
need of impr ent \ sharp issue is taken with 
President Vand It’s idea that there should be a com 


findings of fact of administrative 


plete review the 
is favored is con- 


authorities nprovement that 


tained in th rt of the American Bar Association’s 
Special Committee on Administrative Law that was 
approved In pril ple by the House of Delegates last 
year. Parts of this report and attacks upon it are con- 
sidered and tl conclusion is that the plan “offers 
the only inex] and practical plan which appears 
available to bring the administration of administrative 
justice near to the homes of the individuals who may 
a ant 89 


CONSTITUTIONAL LAW 


The Wa is the Basis for a National Agri 
cultural Prog Maurice H. Merrill, 17 Nebraska 
L. Bull. 3 (Mr. ’38; Lincoln, Neb.) 


views which should 


Professot 





be interesting [ all who are interested in the 
United State ly those who are deeply in 
terested in public affai There is a problem. How 


may we avoid the consequences of the majority opinion 
in United St Butler, even though many think 
hat it should not be taken as a final word. The Mer- 
rill idea is tl itional agricultural program can, 


be justified under the specifically granted war powers 


and the necessat nd proper clause. Through our un 
regulated farming we are mining the soil and wasting 
it and thus we are debasing agrarian life. A national 
program, for the sake of national defense, would seek 
to prevent the erproduction of basic crops. This 
would stabilize farm income and be an incentive to 


agricultural resources. The pro- 
soil improvement and control 
uld also establish adequate reserves 
Agriculture 


prevent the waste of 

. - — 3 2 
fram would provide tot 
soil erosion: it 
unfavorable 


of basic products for years 


is so extremely important for success in war that it is 
believed that an agricultural program aiming directly 
at this object would be upheld as within the constitu- 
tion. There are opinions of the national supreme court 
which furnish analogies that should be sufficient to con- 
vince the skeptical and not all of them dealt with legis- 
lation that was passed while this country was in a 
war. At least government attorneys should not over- 
look a good argument the next time they attempt to 
sustain a national agricultural program enacted by the 
only legislative body that can pass such a measure, viz 
the Congress of the United States. 
CONSTITUTIONAL LAW 

l'reedom of the Press and of the Mails, Eberhard 
P, Deutsch, 36 Michigan L. Rev. 703. (Mr. ’38; Ann 
Arbor, Mich. ) 

The question is whether the author has a desirable 
point of view as to the freedom of the press or 
whether he argues for too much freedom from restric- 
tions upon mailable communications. He criticizes 
most of the opinions of our national courts except 
those which have placed restraints upon governmental 
regulations. The often repeated regret is that the 
Supreme Court did not at the outset resist “slight 
deviations” from the First Amendment, interpreted, 
however, in the rigorous fashion he advocates in a 
very interesting polemic of forty-nine pages. Despite 
its length the style is attractive and the reading is very 
entertaining. The author is hopeful of a reaction and 
thinks that there are favorable signs of this in certain 
recent opinions. - It is reasonably clear that Mr. 
Deutsch opposes: (1) the prohibition of newspapers 
containing lottery advertisements from using the mails 
because the statute provided “a national paternalistic 
protection of public morals” contrary to what the peo- 
ple of Louisiana had approved; (2) the often stated 
idea that publishers obtain a privilege to send their 
newspapers through the post office at less than cost 
and therefore conditions may be placed upon the exer 
cise of the privilege; (3) the application of the ortho- 
dox rule of administrative finality to the fraud orders 
of the Postmaster General; (4) the use of administra- 
tive exclusion orders except for the prevention of (a) 
“clear and present danger,” (b) the “formal use of 
words containing no expression of an idea,” and (c) 
the publication of obscene matters that transgress “the 
primary requirements of decency.” Particularly it is 
desired to have an unquestioned recognition of the idea 
“that abridgment of the use of the mails or of the sec- 
ond-class mailing privilege is abridgment of a free 
press.” 


CONSTITUTIONAL LAW 


Admissibility and Use by the United States Su 
preme Court of Extrinsic Aids in Constitutional Con 
struction, Jacobus ten Broek, 26 California L 
287. (Mr. ’38; Berkeley, Calif.) 

\ challenge is issued to the accuracy of the ex 
pression that if the language of the constitution is clear 
and unambiguous, resort to collateral aid in the inter 
pretation thereof is unnecessary and may not be in 
dulged in (1) Frequently this statement is a mere 
dictum. (2) Sometimes the existence of a dissenting 
opinion proves that the language is not clear and un- 
ambiguous. (3) However, the Court will utilize “col 
lateral materials assertedly to affirm a conclusion al 
ready reached on a basis of the constitution itself.” 
(4) Again, the Court will deny admissibility and then 
seek to demonstrate that the collateral materials are 
consistent with the point of view of the Court. (5) 
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Resort is made to these materials “when the constitu- 
tional words require definition.” (6) Finally in some 
cases the rule has been ignored and by use of collateral 
materials the Court has reached a conclusion opposite 
to constitutional language that was “exceedingly clear, 
explicit, and unambiguous.” The author has written 
a clear and concise article that deals with a fairly ab- 
struse subject. It is enjoyable reading. 
JURISPRUDENCE 

Fifty Years of Jurisprudence, Roscoe Pound, 51 
Harvard L. Rev. 777. (Mr. ’38; Cambridge, Mass. ) 

The third and final installment that surveys the 
development of jurisprudence during the past fifty 
years will be interesting to the minority of practicing 
lawyers and judges who are interested in legal phi 
losophy. Perhaps the greatest interest will be con 
cerned with American skeptical realism. Here Karl 
Llewellyn and Jerome Frank seem to receive the ma 
jor attention, perhaps because they seem to be the ex 
tremists of this particular school of thought. 


LEGAL BIOGRAPHY 


An Evaluation of Chief Justice White, Lewis C. 
Cassidy, 10 Mississippi L. Jour. 136. (F. ’38; Meri- 
dian, Miss. ) 

The life and work of Chief Justice White are re 
viewed in a manner that holds the interest. It is no 
mere unrealistic eulogy that lawyers are fond of de- 
livering upon the occasion of a memorial in honor of a 
departed fellow practitioner or judge. The critical 
faculty of the author caused him to write that White’s 
opinions will be searched in vain “for the terse” and 
that the Chief Justice “never learned to write well.” 
Tribute is paid to the clearness of his vision and to the 
thought that the prestige of the Supreme Court was 
never greater than when he left it in 1921. From the 
brief sketch one wonders whether more can be stated 
with accuracy than that White was not a great man but 
a capable lawyer with an impressive personality. Also 
it would seem that aside from his services in the Con- 
federate army his life was favored by good fortune. 
Particularly does this seem to have been true in his 
appointment to the Supreme Court wherein he was 
the beneficiary of the indefensible system of Senatorial 
courtesy, 

LEGAL HISTORY 

The Technic of the American Revolution, O. G. 
Libby, 72 United States L. Rev. 91. (F. ’38; New 
York City.) 

If one needs to have his memory revived, or needs 
to become acquainted with a historical view of the 
Revolution rather than the view that American politi- 
cians try to popularize on the Fourth of July, he can 
read what Professor Libby has written with profit and 
pleasure. Remarkable it is that it was not until 1895 
that Professor Tyler of Cornell “made public for the 
first time the truth concerning the Loyalists or Tories 
of the American Revolution.” The point of view of the 
English historian, Lecky, is approved: “The American 
Revolution was the work of an energetic minority, 
who succeeded in committing an undecided and fluc 
tuating majority to courses for which they had little 
love, and leading them step by step to a position from 
which it was impossible to recede.” However, Pro- 
fessor Libby’s succinct paper is sympathetic with the 
revolutionists even though he makes no attempt to con- 
ceal the fact that the underlying cause of the dispute 
was the colonial commerce that was built very largely 
upon rum and slaves and was carried on in defiance of 


the navigation laws. He also states that there is not 
the “slightest” doubt that the minute men were assem- 
bled in Lexington at an early morning hour in order 
to provoke the British soldiers to fire on them. This 
was just one step in the revolutionary technic. 
PUBLIC SERVICE COMPANIES 

The Regulation of Interstate Telephone Rates, 
Carl I. Wheat, 51 Harvard L. Rev. 846. (Mr. 38; 
Cambridge, Mass.) 

The author is the Telephone Rate Counsel of the 
Federal Communications Commission but his article 
gives the impression of being a scholarly effort in a 
difficult feld and not a mere brief against the Amet 
ican Telephone and Telegraph Company. It is the 
latter company that is practically the one concern that 
is the object of national telephone regulation. For in 
it is concentrated over ninety-five per cent of the na 
tion’s interstate telephone business. That part of the 
article that deals with this unique company that con- 
stitutes “the largest single aggregation of wealth ever 
concentrated in private hands” is interesting reading. 
The part that deals with the abstruse problems of rate 
regulation will probably be enjoyed only by the spe 
cialists in that subject matter. Indeed, it is so difficult 
that the author is frank to state that the informal pro- 
cedure of the council table rather than the formal 
method of adversary procedure is the preferable way of 
solving the problem of public regulation 


TORTS 
Last Clear Chance: A _ Transitional Doctrine, 
Fleming James, Jr., 47 Yale L. Jour. 704. (Mr. '38; 


New Haven, Conn.) 

After a consideration of the various aspects of the 
intricate doctrine of last clear chance, the author states 
his hypothesis : today people generally feel that 
only those to blame for an accident ought to be made 
to pay for it; that if defendant and victim are both at 
fault, the victim should get something, but not as much 
as if he had been blameless; that faults should be com- 
pared and recovery, somehow, roughly apportioned to 
them; that in this comparison one whose negligent 
operation of a dangerous vehicle has endangered others 
should fare worse than one whose carelessness has 
exposed only himself to peril.” It is admitted that the 
first part of this hypothesis is not adhered to where 
social insurance is the scheme, as in industrial acci- 
dents. This sort of insurance may be expected to cover 
“the whole field of accident litigation within a genera- 
tion or so.” Thus, apparently, the author’s hypothe- 
sis will have only a limited validity. But while we are 
on our way toward liability without fault, the imme 
diate development is likely to be “the enlargement of 
the jury’s sphere in negligence cases.” 





Supreme Court Control Urged 

A special committee of the Cleveland Bar 
Association has been appointed to cooperate with 
the Ohio State Bar Association in endeavoring to 
persuade the Supreme Court of Ohio to take juris 
diction of all disciplinary action against members 
of the Bar. 

The Committee appointed is made up of: Ben 
C. Boer, Chairman, Jay P. Taggart, Glen O. Smith, 
J. Virgil Cory, and George M. Roudebush. The 
Committee was given authority to file a brief in 
the Supreme Court of Ohio. The Ohio State Bar 
Association is expected within the next ninety days 
to file a brief in the Supreme Court in support of the 
proposal. 
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‘ T . 
Sketches of Nominees for 
Officers of Association 

OLLOWING are brief biographical sketches of 

the nominees of the State Delegates for President, 

Chairman of the House of Delegates and members 
of the Board of Governors four circuits. At the 
Washington meeting Secretary Harry S. Knight and 
Treasurer John H. Voorhees were renominated. 
Biographical sketches of these two officers were printed 
in the February, 1937, 1e JOURNAL. 


FRANK J. HOGAN 


Frank J. Hogan, nated for 
the State Delegate r tl 
tion, was born in 
and came to the 
in 1902. His | 
and during the pa 
his lot to appear in some of 
ican trials, several of which are 


1 


issue of tl 


President by 
erican Bar Associa 
York, July 12, 1877 
District of Columbia 
trial lawyer 
st third of a century it has fallen to 
f the most celebrated Amer 
bound to be historic. 


as been the career of the 


Mr. Hogan was twice President of the Lawyers 
Club of Washington, and served as President of the 
District of Columbia Bar Association in 1932, the year 
that the American Bar Association last held its annual 
meeting in the capital cit) e was a member of the 
Executive Committee of tl .merican Bar Association 
from 1933 to 1936. al th year 1s ( hairman of the 
Special Committec Iments 
Relating to Child Lal 

He was honor 


and Legislation 
Georgetown Uni 
1925 received the 
his Alma 


ident of George town's 


versity Law class 
honorary degree of Docto yf Laws from 
Mater. He is now 
Alumni. 
member of 


(1908-18) r. Hogan was a 


Law Faculty, 


For ten vears 
the Georgetown University 
occupying the chairs of 


y Wills 
He l t 


inaugurate e case 
named subject 


Partnership and Evi 


dence. system in the last 


at Georgetown 
A more personal and intimate view of Mr. Hogan 
is furnished by the 
of Mr. Charles 
who placed his nam 
Washington. The 
of Baltimore, issue of 
a a. Bae 
as a result of direct 1 
of the fact 
in which all of us know he ha 
from brother lawyers. His career 
Barrister, called in by his fellows to 
clients’ cases in Court 


following extracts from the speech 
for Maryland, 
Delegate S al 
speech appears in the Daily 


May 14: 


1 nas nevel 


Ruzicka, State Delegate 


1 


before tne State 


Record 


ried an important case 


. 1 
tainer Dy 


he chent. He is proud 


that every outstanding case, of the many 
ippeared, came to him 
has been that of the 
conduct their 
“His practice has been general that one of our 
fellow members from this District. 
of the American Bar A 

Hogan perhaps more intimat 
of them, has said of him: 


high in the councils 
knows Frank 
the rest 


ssociation, who 


\ 


than any of 


practicing trial lawyer 
iolly due 


“He is an ‘honest 
His distinction is wl to his activity as a 
member of the Bar and does not rest upon any political, 
banking, industrial or group connections. 

“No finer lawyer to 
another than that which the late Newton D. Baker paid 
to Frank Hogan Following several post-war 
during which Mr. Hogan defended, without fee o1 
thought of compensation of any kind, men who had 
been high in the country’s service during the war and 


tribute can be paid by one 
1 
tl 


years 


were then under attack, our war-time Secretary of 
War wrote himva letter in which he said: 

“*T did see, in one of our local papers, an account 
of the nolle in the Old Hickory case, and rejoiced to 
realize that the cruel persecutions are over. But the 
chief emotion I had then and have now was admiration 
and gratitude for your knightly conduct in the matter. 
I am sure you will permit me to say, quite simply, that 
I am proud to be in a profession which you have dig- 
nified by your defense of the innocent and otherwise 
defenseless. My admiration for your 
but for your goodness of heart even higher—and 


talents is high, 
hearts 
mean more to me than talents.’ 


THOMAS B. GAY 


Gay, nominee of 
House of Delegates, was 


Thomas B. Delegates 
for the Chairmanship of the 
born at Richmond, Virginia, in 188: vas educated 
in the public schools of Richmond, Virginia, at Nolley’s 
Preparatory School, and in the Law hool of the 
University of Virginia, where he was member 
of the honorary fraternity of Phi B 

Mr. Gay was admitted to pra 


of the 


1906, and 
has been an active member and the 
Virginia bar for more than thirty years. He has en- 
joyed a large general practice, particularly corporate, 
and has‘had extensive trial and apy 
the State and Federal Courts 
Court of the United States, having represented 
important financial interests before mmittees of the 
Congress. He has been a membet firm of 
Hunton, Williams, Anderson, Rich- 
mond, Virginia, 1916. 

Mr. Gay was formerly President 
ciation of the City of Richmond, and a membet 
of the Executive Committee of the State Bar 
Association, the Bar Association of the City of New 
York, the Association of Life yunsel, and 
the American Law Institute. 

Mr. Gay was elected a member of the 
Bar Association in 1916, served as a member of 
Local Council ( Virginia) in 1919, and 
and 1934, was Chairman of the Committee on 
Insurance Law in 1933, 1934 and 1935, and a member 
of the Special Committee on Administrative Law dur- 

He was a member of the old 
State Delegate (from Virginia) 


xperience In 


and in the Supreme 


Gay Moore of 
since 

) A 
Bar Asso 


\merican 
the 
1933 


Life 


agvaln in 


ing the same period. 

General Council and 

in the House of Delegates in 1936, 
recently reelected as State Del 

a three-year term. 

Mr. Gay was active in the work of prey 
New Constitution of the Association and spoke in favor 
of its adoption at the Boston Meeting in 1936. He 

a member of the Committee on Creden- 
tials and Admissions of the Hous¢e Delegates and is 
now member of the Committee on Rules and Calendar. 

He is married and has one son 


aring the 


was formerly 


GEORGE L. Bl 


George L. Buist, nominated for Member of the 
Board of Governors from the Fourt was born 
at Charleston, South Carolina, Septen 1888, the 
son of Henry Buist and Frances Cual tavenel Buist. 
His preliminary education was gain he Charleston 
schools, and at the Hotchkiss School akeville, C 
necticut, followed by graduation from Ya 
degree, in 1910. He took law work at tl 
of Yale, University of Virginia, and 


Sche » Is 


d, and was 
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admitted to the South Carolina Bar in 1911, prior to 
completing his legal education. 

He has practiced law at Charleston, S. C., as a 
member of the firm of Buist & Buist, since 1913, with 
the exception of the war period, during which he served 
as a Captain of Field Artillery in the Eighth Division. 

He is a member of the Charleston County Bar 
Association, South Carolina Bar Association, American 

the American Law Institute and the 
\ssociation. 


3ar Association, 
Maritime Law 
CARL B. RIX 
nominated for Member 
Seventh Circuit, was born in 
September 30, 1878. He studied 
University Law School, receiving 
LL. M. in 1904. He entered 
the general practice at Milwaukee soon thereafter and 
has continued in it up to the present time. Since 1908 
member of the faculty of Marquette 
teaching the subjects of Real 


Rix of the Board 
of Governors the 
Jackson, Wisconsin, 
law at Georgetown 
his LL. B. in 1903 and 


he has been a 
University Law 
Property and Future Interests 

He has been especially active in Bar Asociation 
work. He is past President of the Milwaukee Bar 
\ssociation and of the State Bar Association of Wis- 
consin. In the American Bar Association he has held 
numerous important positions. He has been a member 
of the General Council and is at present State Delegate 
from Wisconsin. He is also member of the Council and 
Chairman of the Integration Committee of the Section 
of Bar Association Activities; Member of the Creden- 
tials Committee, House of Delegates; Chairman of the 
Special Committee on Ways and Means. 

Mr. Rix is past Vice President of the American 
Judicature Society and is a member of the American 
Law Institute. He has delivered addresses to various 
State and local Bar 


Schoc |, 


Associations 
THOMAS J. GUTHRIE 

Hon. Thomas ] Guthrie of Des Moines, 
nominated for member of the Board of Governors for 
the Eighth Circuit, was born in Polk County, Iowa, in 
1877. He attended Drake University and received the 
degree of LL.B. in 1903 from that University. He was 
admitted to the Iowa bar in the same year and was 
County Attorney for Polk County from 1909 to 1915. 
He was appointed District Judge by the Governor in 
1916 and was elected in 1918 and resigned in 1920 to 
enter the firm of Parrish, Guthrie, Colflesh & O’Brien, 
of which he is now the senior member 

Active in the Iowa State Bar Association, Mr. 
Guthrie served on that Association’s executive com- 
mittee for seven vears and as President in 1934 to 1935. 
In the American Bar Association since 1921, when he 
became a member, Mr. Guthrie has served as a mem- 
ber of various committees, and was for four years 
a member of the State Council for Iowa. He became 
a member of the General Council in 1935 and has been 
the State Delegate Towa since that office was 
created 


lowa, 


trom 


HENRY S. BALLARD 

Henry S. Ballard, nominated for member of Board 
of Governors for the Sixth Circuit, was born at Coal- 
grove, Ohio, November 15, 1880, and educated in the 
public schools of his native village. He taught school 
for six vears, during which time he studied law in an 
office at Ironton, Ohio, and was admitted to the Bar in 
1903. He began the practice of law at Columbus Ohio, 
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where he has since remained. Shortly after his admis- 
sion to the Bar he became an instructor in the Law 
School of what is now known as Franklin University, 
Columbus, Ohio. From 1911 to 1915 he served as 
Assistant Prosecuting Attorney of Franklin County, 
and in 1915-1916 was First Assistant Attorney Gen- 
eral of the State of Ohio. 

Mr. Ballard has been a member of the American 
Bar Association for twenty years. He served three 
years as member of the State Council from Ohio, three 
years as member of the General Council (now State 
Delegates), from Ohio, and on various committees in 
the Insurance Law Section. 

He is a member of the Columbus, Ohio State and 
American Bar Associations, the American Law Insti- 
tute, the American Judicature Society, and _ the 
Academy of Political Science. At the present time he 
is serving as a member of the Committee on Creden- 
tials and Admissions of the House of Delegates. His 
term as State Delegate from Ohio will expire at the 
conclusion of the Cleveland meeting. 


What Has Happened to Federal Jurisprudence? 
(Continued from page 425) 

But even if the legislative history could now be 
legitimately considered as casting a doubt upon the 
construction of Section 34, if the question were an 
original one, it-is submitted that it is now difficult to 
accept a change of construction after 96 years of con- 
stant reaffirmance and with complete inaction on the 
part of Congress: which might legislatively have 
changed the rule at any time it felt so minded. 

4. The principle of the instant case (Erie R. R. 

Co. v. Tompkins, decided April 25, 1938) has already 
been followed by the Supreme Court of the United 
States in Ruhlin v. New York Life Ins. Co., decided 
May 2, 1938. That was a suit in equity for recission 
of an insurance policy, but the sole question was one 
of construction of the insurance contract, heretofore a 
question of “general law” and not one of equity juris- 
prudence. Of the same character is New York Life 
Insurance Co., v. Jackson, decided May 16, 1938. These 
cases naturally do not rise higher than their source, 
viz., Erie R. R. Co. v. Tompkins, and the same obser- 
vations apply that are herein made with respect to the 
parent case. 
5. The majority of the court in the instant case 
(Erie R. R. Co. v. Tompkins) says that if it were 
merely a question of statutory construction, the court 
would “not be prepared to abandon a doctrine so widely 
applied throughout nearly a century. But the uncon- 
stitutionality of the course pursued compels us to 
do so.” 

If the foregoing observations of this memorandum 
have any virtue, it is that the course pursued is plainly 
constitutional,—if anything, that the declaration by the 
federal courts of the common law of England according 
to their best independent judgment, rather than ac- 
cording to local state views of the common law, is a 
plain mandate of the Constitution, subject only to the 
regulation of Congress by reason of its control over 
federal jurisdiction. 

If this is so, may we not suppose that the court, 
on further consideration, if persuaded that the course 
heretofore so long pursued was plainly constitutional, 
will carry into execution its declaration that since 
“only a question of statutory construction” is involved, 
the court is not prepared to “abandon a doctrine so 
widely applied throughout a century.” 

At least, may we not hope that the court, if it 
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adheres to its present view as to the true meaning of tions of the entire federal judicial system with respect 
section 34 of the Judiciary Act of 1789, will authori to the source of all of the “rules of decision” to be 
tatively and expressly announce that it adheres to that applied in the various classes of cases cognizable 
view solely as a matter of statutory construction of an. therein. Unless this is done, all the known guides, 
act of Congress, and not as a matter of constitutional which have been slowly and carefully worked out ove 
law. Only thus can the area of this momentous change a century and a half, must be discarded, and the slow, 
of view be restricted, without unsettling the founda- uncertain, and painful process begun all over again 


American Law Institute’s Annual Meeting 


; > 
(Continucd troi pave 430 


agreement over the wording of this proposed Property last fall an interesting study eC a Hist 
\ct will occur that cannot be reconciled in conferences tion of criminal justice in New York City as it affect 


The Law of Airflight 


vouth over sixteen was published under the title « 


‘Youth im the Poils. The little volume is CSPEc lally 

“When in December 35 we entered into our ai interesting, not because it contains mat Xainples ol 
rangement for cooperation in drafting acts with the Na the worse than failure of our existing court procedurs 
tional Conference of Commissioners o1 Uniform State and punishment methods—such failures ive been often 
Laws we found that the conference had tor some time described—but because of its discussion of the funda 
been engaged in drafting acts pertaining to airflight; mental principles which should govern proposals fot 
their committee doing the work in cooperation with a improvement \ donation of two thousand dollars 
committee of the American Bar Association. The Exec enabled the Executive Committee of the Council to 
utive Committee of the conference suggested that we appoint an advisory committee composed of lawyers 
cooperate in this work. This we have done; both organ and distinguished representatives of ot disciplines 
izations appointing William A. Schnader, otf Philadel capable of throwing light upon the problems involved 
phia, as Reporter Mr. Schnader having acted as chair the committee being requested to suggest work, if am 
man for both the committee of the American Bar Assi which the Institute could do in a field ore lim 
ciation and the committee of the conterence ited than that dealt with by our former advisory com 

“Last year the conference submitted to ithe Annual mittee. A preliminary report was made to the Council 
Meeting the Law of Airflight Tentative Draft No. 1 last February. When this report is published, entirely 
which covered the tentative drafts of three acts—.\via apart from any possible effect on future Institute work, 
tion Liability Act; Law of Airflight; Air Jurisdiction it should arouse very considerable public interest t is 
\ct. At its meeting last February the Council consid a demonstration of how far education in recent vears 
ered with the Reporter a complete revision and several has made possible agreement among those have 
Mmportant additions t and chang¢ s in the material pre studied the problems of criminal justice rom ditterent 
sented in Tentative Draft No. 1 \t the conclusion of — points of view—legal, social and menta he commit 
its discussion the Council asked its Executive Commit tee were unanimous in their recommendations as to the 
tee to consider whether these Acts on Airflight as they principles which should be adopted if th protection of 
had been developed by the editorial committee and as society, which is the end of criminal justice. is to be 
amended by the Council should be presented to you for effectively promoted 
your consideration. On this matter the Executive Com 
mittee after full discussion have recommended to th The Future of the Restatement 
Council that the acts be not further considered by the “The review of the work done in the past year 
Institute. In coming to this conclusion the members which I have given you shows that our efforts have 
of the Executive Committee are especially anxious to been almost exclusively devoted to our work on the 
emphasize that their action is not to be taken as a con- Restatement of the Law. The amount of that work 


demnation of the fundamental principles on which the falling on the editorial staff has been heavier than in 
drafts submitted rest, namely, that a system analogous any previous year. Furthermore, we can, I think 


to workmen's compensation acts should be extended to truthfully say that the quality of the work being done 
transportation of passengers by air. It was found that and the usefulness of the comment ac: mpanying the 
to continue our work on the acts would probably delay Sections of the Restatement have steadil improved 


the conclusion of the work of the Commissioners on during the years that have passed since’ the first edi 








Uniform State Laws on these Acts, work on which, as torial conference held in Cambridge in June, 1923. W: 
stated, was begun some time before we signified our have learned from experience and we have had much 
willingness to cooperatt Furthermore, as the acts ar¢ € xperience 

drawn they present highly controversial questions “We earnestly desire to restate the law of the few 
affecting the growing business of transportation by ait additional important subjects to which I have referred 
on the correct solution of which we are not especially at the outset of this report ; but whether we do or not 


qualified to pass. Phe pt posed cts, therefore, are in the amount of work to be done is smal] compared to 


a different class from those on contribution among tort that which we have accomplished. It may be appro 
feasors and property which deal with matters pertair priate, therefore, to say a word as to the future, not o 
ing to the common law and procedure.” the Institute, but of the Restatement 
A Matter Pertaining to Criminal Justice Three Lines of Useful Legal Work May Spring 
The report then sums up the consideration which from It 
the institute has heretofore given to the sub‘ect of “We may. I submit. look forward to a steady in 
“Criminal Justice.” and continues as follows: crease in the court’s recognition of the Restatement 
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anticipate than this. The Re- 
be the nucleus from which three lines 
of useful scholarly legal work will develop. I have re- 
ferred to two of these in prior annual reports: the 
translation of the Restatements into foreign languages 
and the publication in English of a comparison of our 
law with the law of other countries, especially with 
their rules of Conflict of Laws. 

“The third and even more impertant type of schol- 
arly legal work which we may find will result from the 
Restatement is the more intelligent study of what may 
be termed legal trends and the forces which adjust law 
and its administration to the needs of life. The Re- 
\merican and foreign legal schol- 


We may, also, more 


statement 


Inay 


statement 1s giving to 
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ars a picture of important parts of our law, not as it 
was, nor as it will be, but as it is. But our common 
law is not and should not be static. The rule ot stare 
decisis is a rule essential to its existence; but it is also 
a rule which if overemphasized kills. Those who study 
our legal past as well as those who seek to discover 
what the law should be have often found themselves 
hampered by the absence of agreement as to what the 
present common law is. The Restatement gives that 
which we have never had before, a reasonably authori 
tative expression of the present law. It is not a treat 
ise, it is not a series of monographs discussing impor 
tant legal decisions, but it is a new starting point from 
which better treatises and monographs can be written.’ 


Report of Mr. Goodrich, Adviser on Professional Relations 


HE report of Mr. Herbert F. Goodrich, the In 
stitute \dvisor on Professional Relations, 
( which he deemed 


brought out certain things 


necessary to fill in the picture of the Institute's past 
year. Tirst, there was the matter of the terminology 
employed in th Of criticisms 
on this score, the report says 

“Some of the reviewers of Property have criticized 
the terminology employed. Insofar as criticism is di- 
rected at a Restatement because it uses a different form 
of words to express an old idea we should welcome 
the opportunity to discuss the issue raised by the criti 
cism. It is granted that there is some advantage in 
keeping familiar terminology where it is active. Mr. 
Williston’s oft quoted dictum at once jumps to mind. 
He has said ‘It is easier to get lawyers to accept a new 
idea phrased in old terms, than an old idea stated in 
language with which they are unfamiliar.’ But from 
the very of the things which we have been 
working for in the Restatement is greater accuracy in 


Property Restatement. 


yuutset one 


our expressions of rules of law. We all know that one 
of the sources of inaccuracy is the careless use of legal 
terms. When any part of the Restatement substitutes 
a new terminology for an old one, the question to be 


discussed is whether the new language more accurately 
represents the idea than the terms which it supersedes. 
[he common law has been in process of growth for 
many hundreds of years; it will probably continue for 
many more. If the Restatement improves the lawyer's 
means of expressing his ideas accurately it is a small 
price to pay that one generation of lawyers must relearn 
part of its technical vocabulary. Whether the adoption 
of Professor Hohfeld’s terminology in the law of Prop- 
erty is the best method of expresing ideas in that field 
of the law I do not know. Its use was deliberately 
adopted after full consideration by the Reporter and his 


Committee. And they are both competent and experi- 
enced. I am sure that they will not wince because some 
critics prefer other forms of « xpression. 


Restitution and Its Publication 


“The volume 
ributed in 


containing the restatement of Restitu- 
tion was dist November. In it the Institute 
has done a piece of legal pionering. As one reviewer 
has said (Harold H. McLean, in the Detroit Law Re- 


view, February. 1938), ‘“The Law of Restitution” 


has a strange sound, and “restating it” still more 
strange. The term “Restitution” does not appear as a 
subject in the standard digests, and no other treatise 
is similarly entitled.” Even ‘quasi contracts’ the un 
happy name given to one part of the material dealt 
with did not become a recognized part of our system 
of law until Professor Keener’s treatise upon the sub 
ject was published in 1893. 

“Emphasis on. the novelty of either name or ar 
rangement, however, will create a misleading impres- 
sion of this piece of work. As Professor Patterson has 
said (Mo. L. Rev. 223): ‘An examination of its 
scope and content will reveal that, far from being 
esoteric, it deals with some rather simple and 
hasic notions of justice, that it has many appli- 
cations to situations which arise in the ordi- 
nary affairs of life, and that its doctrines cut across 
almost the whole field of private law. Every practicing 
lawyer, with only a few possible exceptions, will at 
some time have need for an understanding of the law 
which this Restatement is desired to expound and 
clarify.” Here, then, is no synthetic brew prepared by 
Institute chemists, but rather new bottles for old wine. 
\nd the new bottles are not only more beautiful to the 
eye, but a safer method for preserving legal principle 
and a more convenient form for rendering it available 
when needed. 

“The subject matter has been before you at several 
previous meetings. But the presentation has necessar 
ily been piecemeal, as all presentation through succes 
sive tentative drafts has to be. Because of that fact 
and because of the further fact that the general outline 
of the subject is not as familiar as in such well known 
divisions as Agency or Contracts, a restatement of the 
scope of this Restatement may be helpful. 

Scope of This Restatement 

“1. To get a sense of location of where it belongs 
in the law, contrast it with the field of Contract and 
Tort. The theory of Contract is that one should per 
form his commercial promises and upon failure to do so, 
the promisee is entitled to be put in the position he 
would have occupied had the promise been performed. 
In Tort, one who has been wronged by another its to 
be put in the position, so far as money can do it, as if 
the wrong had not been committed. The theory of 
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Restitution is that (1) one should return a thing (or its 
value) which he has improperly retained and (2) he 


1 
} 


should pay for the benefit he has received at another’s 


expense. 

“2. Obviously, such theory will, in many in- 
stances, cut across both Contract and Tort. What dif 
ference will it make whether Restitution law as con 


trasted with Tort or Contract law i Here 
there are three points 

“(1) There may be 
there has been no tort or 

(2) The measure of damages 
under Restitution, frequently larget 

““(3) If the defendant is insolvent, 
claimant may have a preferred claim 
tion the well known 
leaps at once to the mind 

“3. The situations dealt 
under three main divisions 

ao 2 
under a contract and where for some 
contracting party has not performed 

(2) Cases where a defendant has received some 
thing as a result of a tort and where the action is not 
for the harm that has been dons the value of 
what was obtained. 


applied ? 
recovery in many cases where 
brea h of ontract 
may be difterent 
the Restitution 
In this connec 
Trust’ 


concept of ‘Constructive 


with may be integrated 
has been transferred 


other 


Cases where something 


reason, the 


but for 


“*(3) Cases where there has been no tort, and no 
breach of contract, but where it is fair that one who has 
benefited at the expense of 
tO pay. 

“It will be seen from this shor 
subject which has been christened ‘Restitution’ is a 
combination of what has generally known as 
quasi contracts, the rights in equity which correspond 
to the quasi-contractual rights, such as the right to re 
cover back in equity land which has been transferred 
as the result of fraud or mistake, and the subject of 
constructive trusts. The reason for adopting the admit 
tedly strange name of Restitution is that it 
presses the subject matter which the Restatement deals 
with. Again to quote Professor Patterson: this 
Restatement may be slow in gaining acceptance by the 
bench and bar. Yet it has th advantage of 
sweeping away the accumulations of several centuries 
of confused and misleading terminology ; and the legal 
problems for which it offers a solution are so common 
and pervasive, that if it proves to be 
for this purpose, it ought to be 
time will tell.’ ”’ 

The ‘Restatement in the Courts and Legal Periodi 
cals” gives a table showing the number of citations in 
the courts up to January 1, 1938, and also a list of 
articles in legal periodicals and law 
dealt with it. 

“Chief among the matters of interest in connection 
with the Restatement and the legal magazines is the 
series which appeared in the American Bar 
Journal aside from the report of our meetings and the 
like. The Journal has run a series of five articles 
which deal with developments since the appearance of 
the Restatement in Agency, Contracts, Conflict of Laws. 
Torts and Trusts. i 
standpoint of the 
from that of the 
growing law.” 


anotner 


should be required 
t summary that the 
| 
I 


bee n 


best ex 
distinct 


properly drawn 


widely used Only 


reviews which have 
In this connection the report says 
Association 
It is a good series, both from the 


discussion of the Restatement and 
general value « the 


f discussion of 


Code of Criminal Procedure 


Under the head of “Code of Criminal Procedure” 
the report tells of the reception ft the product of the 
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Institute's labors as of well as the shorter statutes pub 
lished under its auspices. 

“The Code of Criminal Procedure continues to be 
the starting point for the work of practically every 
legislative commission or Bar Association committee 
engaged in a re-examination of the law on this topic 
in any [t is difficult to summarize in simple form 
legislative adoption. 


state. 
Sometimes a section or a group ol 


| 
sections will be adopted as drafted Sometimes the 
Model Code is adopted in part. Sometimes the lan 
guage is changed, but the provision seems to indicat 


the influence of the Code, although we cannot, of course, 


in the absence of definite information be certain. Com 
bining these three types of use of the Code we find it in 
recent legislation in Arkansas (1937 in California 
(1935); in Connecticut (1931); in Florida (1937): 
in Georgia (1935); in Indiana (1937); in Kansas 


Nebraska, 


Me XICO { 1935, 1937 


(1937); in Michigan, Minnesota, Montana. 
New Jersey (all 1935); in New 


in New York (1935, 1936) ; in North Dakota, Ohio, Ok 
lahoma (1935) ; in Oregon and South ¢ lina (1937 ) 
in Virginia (1937); in Wisconsin (1937 The Code 


as a whole was before the Pennsylvania Legislature in 
1937, but did not toa 

“There is evidence of a thorough stt 
mendations of many 


Some 


come vote 

and recom 
Bat \s 
ommended by 


York State (¢ 


sections by the | 
have been re 
The New 
1¢ Administration.of | 
thorough study of the Code which is still in 


sociation 
the lowa Bar 


sections 


\ssociation. om 


sot ins rr 
the Justice has made a 


Mission on 


progress 


and much of it has been recommended 
“The shortet 


considet 


statutes have likewise had 


able recognition \ statute providing { \dvance No 
LIce of Alibi and Insanity Defense een adopted 
in whole or in part in Oklahoma, Oregon and South 
Dakota. \ joint statute providing for Summoning 


Witnesses to Testify in Another State has 
adopted in thirty states as follows: Arizona, 
California, Connecticut, Delaware, Idaho, Indiana. 
Kansas, Louisiana, Maryland, Massachusetts, Michi 
gan, Minnesota, Montana, Nebraska, New Hampshire, 
New Jersey, New Mexico, New York, North ( aroljna, 
Ohio, Oregon, Pennsylvania, Rhode Island, South Da 
kota, Tennessee, Utah, Vermont, West Virginia. Wy 
oming 

“This statute, it will remen 
product of the Institute and the National Conference of 


Commissioners on Uniform State Laws 


been 
Arkansas, 


be remem bere is a 


Annotations 


The progress of “Annotations” in the various states 
is then set forth and some very helpful suggestions are 
made. 

“Last winter we sent to all members of the In 
stitute and to the members of all of our Cooperating 
Committees a summary of the 
every state in every subject It 


annotatiens work in 
would be an unwise 
addition to the matter for a May morning to repeat 
these statistics now. But the following developments 
since the written report to you are of interest 

“To the list of published Annotations will be added 
this spring six new volumes. This group comprises 
California Conflict of Laws, West Virginia Contracts. 
Minnesota Property, Mississippi Property, Da 
kota Torts and Texas Trusts. 

“During the winter and early spring 


South 


g, a number of 
annotators have brought their manuscripts to 
where the end is in sight. Some of them expect to 
complete their work during the spring or late summer. 
Those completed before the end of the summer can be 
included in a group of Annotations to be published next 


} 


a point 
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fall. Among these manuscripts nearing completion are 
Agency : Colorado, Ohio, New Hampshire, Texas ; Con 
flict of Laws: Alabama; Contracts: Georgia, Mary- 
land; Property: California, Pennsylvania; Trusts: 


Arkansas, California, Colorado, Minnesota, New Hamp- 
shire, Ohio and Rhode Island. 

“In a number of states new ground has been 
broken since last fall. Work was initiated on the Cali- 
fornia Annotations to Restitution by Prof. O. P. Cock- 


erill, of th niversity of Southern California Law 
School. The Indiana Annotations to the Restatement 
of Restitution have been undertaken by Mr. Corbett 


McClellan, of Muncie. In Delaware, a fresh and vigor- 
\nnotations’ work has been made, with 


Lynch, of “Wilmington, as annotator. 


ous start on the 


Mr. ee otewart 


Since Mr. |] is interested in the preparation of a 
Delaware Dig System he has undertaken, with as- 
sistants, the preparation of Annotations to Agency, Con- 
tracts, Confli Laws and Trusts. The Michigan 
Conflict of Laws Annotations, on which a considerable 


umount of work had already been done, will be carried 
on by Mr. Edgar A. Ailes, of Detroit. Minnesota An- 
notations to Restitution were begun last December by 
Prof. Edward G. Jennings, of the University of Min- 
nesota Law School. Property Annotations have been 
started in Missouri by a group of lawyers consisting of 
Mr. J. Hoffman, Mr. G. S. Roudebush, Mr. L. H. 
Fisher, Mr. A. J. Bohn, with Mr. Hartley Pollock, Jr., 
as chairman. The Missouri Annotations to Restitution 
are being prepared by Dean Joseph A. McClain, of 
Washington University School of Law, Mr. Philip 
Alexander Walter and Mr. William 
Nolan. The preparation of Annotations to the 
Restatement Restitution has been undertaken by 
Prof. Harry W of the College of Law of 
Ohio State Work on the Georgia Trusts 
Annotations has been started by Prof. Henry A. Shinn, 
of the law school of the Prof. 
Raymond C. Baldes, who prepared the Massachusetts 
Agency Annotations, is supervising the preparation of 
the Massachusetts Property Annotations which has been 
undertaken a WPA project. The preparation of the 
North Dakota Trusts Annotations is being carried on 
by Mr. William R of Valley City. In, South 
k has been started on Contracts by Mr. 


Berkman 
Ohio 


,anneman, 


versity. 


University of Georgia. 


Pearce, 


Carolina, w 


Horace B Spartansburg. In Utah, Prof. 
Dwight A. Pomeroy, of the law school of the Univer 


sity of Utah reparing the Contracts material. 

“In New York, the uncertainty concerning further 
work on the Torts Annotations by Prof. David S. Ed- 
gar, Jr., was removed when his application to have the 
work continued as a WPA project was approved. A 
group of lawyers paid with WPA funds have been work- 
ing under his direction for several months. 

“The Institute continues to give aid to annotators 
in whatever w can. You will remember that we 

what we ped was a complete list of Trust cases 
for every stat It is interesting to report that where 
the list we ished has been checked by annotators 
depend upon their own search rather 
than to rely upon ours, they are not finding additional 
decisions. It her subjects than Trusts we will give 
such lists as ive and in some cases they are enough 
With Professor Williston’s able help, 

iotator’s advice on specific problems 
mpletion of their work. Such advice 
time and effort on their part. 


made 


who preferre 


for a good st 
we can give 
prior to the « 
will often sa 
“An ideal arrangement for excellent annotations 
work is obv‘ously a well organized Bar Association 
Committee composed of men from bench, bar and school 
who are interested in the work for its own sake. To as- 
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sist in the work of this Committee there should be suf 
ficient money so that it can employ able young men to 
dig out the material and help arrange it for the large: 
group to pass upon. We have such Committee arrange- 
ment in Pennsylvania and it functions about as pet 
fectly as anything in this human world can function 
While its members have spent a good many hours in 
work on the enterprise I believe they all feel that there 
has been great satisfaction in the time spent. 

“But without having such an ideal working ar 
rangement at their disposal, committees in many other 
states have done most effective service. Where Bat 
\ssociations have not, active individuals have been of 
immense assistance. 


PROPOSED AMENDMENTS TO THE 
CONSTITUTION AND BY-LAWS OF 
THE AMERICAN BAR ASSOCIATION 
TO BE PRESENTED AND ACTED UPON 
AT'ITS SIXTY-FIRST ANNUAL MEET- 
ING AT CLEVELAND, OHIO, JULY 25-29, 
1938 

TO THE MEMBERS OF THE AMERICAN BAR 

ASSOCIATION 

I 

Notice is hereby given that Guy Richards Crump, 
of Los Angeles, California, a member of the Association 
and Chairman of the Committee on Rules and Calen 
dar of the House of Delegates, has filed with the Secre 
tary of the Association the following proposed amend 


ments to the Constitution and By-laws of the Associ 
ation: 
\mend Article IT of the Constitution as follows 
(1) Strike out the word “and” in next to the last 


line, and insert a comma in lieu thereof; 

(2) Strike out the period after the word “Hawaii,” 
at the end of Article II, and add the following: 

“and the Territory of Puerto Rico.” 

Amend Article V, Section 4, of the Constitution as 
follows: 

Strike out the words “the Territory of Puerto Rico” 
and the comma immediately following, in lines 3 and 4 


\mend Article V, Section 5 of the Constitution, as 
follows: 

Strike out the sentence beginning in line 43, reading 

“The term of each State Delegate shall begin with 
the beginning of the annual meeting next following his 
election and shall end at the beginning of the third annual 
meeting thereafter.” 
and insert, in lieu thereof, the following: 

“The term of the State Delegates elected in 1938 for 
one year, two years and three years, respectively, shall 
begin with the adjournment of the 1938 annual meeting 
and shall end with the adjournment of the annual meetings 
in 1939, 1940, and 1941, respectively. The term of each 
State Delegate elected after 1938 shall begin with the ad 
journment of the annual meeting following his election 
and shall end with the adjournment of the third annual 
meeting thereafter.” 


Amend Article I, Section 1 of the By-laws as fol 
lows: 

Strike out the section as it now reads. 
thereof the following: 

Committee on Admissions; Nomination of Members.— 
\ Committee on Admissions, of five members, shall be ap 


Insert in lieu 
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pointed by each State De legate Io State, fot a term ol 
five years, and for such lesser terms as may be necessary 
to stagger the expiration thereof, on a basis of one ex 
piration each year. Vacancies shall be filled by appoint 
ment for unexpired terms. Applications for membershiy 
shall be considered by such Committees only upon endorse 
ment thereof by a member of t ssociation in good 
tanding. Upon th ova ipplication by a n 
jority of the Committee on Ad: ns for the state 
vhich the applicant engager the practice of law 
has his principal offices ucl p nt shall be deeme 
nominated for membershit he President shall appoint 
Committee or Committee n A ssions for the tert 
torial group This Sectior ecome operative upo 
the adjournment of tl 1938 eetin 

Amend Article X, Section 1, of the By-laws b 
adding a new paragraph at the end thereof, to read a 


follows: 

The President shall ually for each state and 
the territorial group a Membership ‘| nmiuttee 
duty it shall be to encourage 
membership. The re 
shall be under the supery 
pointed by the Pre 


appoint ant 
whose 
desirab le. ap ills ations 
Membership ( 
ision of a 


tor 
spective ommiuttees 
General Chairman ay 


ident 


[I 
Notice is also given that Messrs 
James, of Cambridge, Mass.; Clarence A. Rolloff, of 
Montevideo, Minn.; Minier of Chicago, III. 
John H. Scott, of Pittsburgh, Pa.; and John T. Vance, 
Washington, D. members of the Association and 


> 


iereby ldon RR 


Sargent, 


members of the Special Committee to Study and Re 
port Upon the Duplication of Legal Publications, have 
filed with the Secretary of the Association the follow 


ing proposed amendments to the By-laws of the Asso 


ciation: 
That 


Section 1 of Article X of said Bv-laws be 


amended by adding, after line 20 aid Section 1 of said 
\rticle X, as the same appears on page 990 of Volume 61 
of the Reports of the American B Association, the fol 
lowing: 

“On Legal Publications and Law Reporting.” 

Further that the following new Section, defining the 


duties of said proposed Committee on Legal Publications 
and Law Reporting, be added Section 19 to Article X 
of said By-laws and that the present Section 19 to 23, ir 
clusive, be renumbered 20 to 24 inclusive 

“Section 19. Committee on Legal Publications and 
Law Reporting. It shall be the duty of the Committee to 


1 


study and report upon all matters in connection 


irising 


with legal publications and law reporting, and to endeavor 
to eliminate unnecessary duplication, to reduce costs, and 
to promote improvement in the quality of legal publica 


tions and law reporting, and for these 
ate with state, district and local bat 


purposes to cooper 
associations and other 


organizations, to which it may give advice and assistance 
[1] 
Notice is also hereby given that Mr. Harry P 
lLawther, of Dallas, Texas, a member of the Associa 


tion, has filed with the Secretar the Association the 
following proposed amendments to the Constitution of 
the Association: 

That Sections 1 and 2 of ticle VIII of the Cor 


stitution be amended so ‘athens ! 


Article VIII. 


to read as follows 


Nomination of Officers and Governors 


-Nominations for each of the offices of President, Chair 
man of the House of Delegates, Secretary and Treasurer 
and for the Members of the Board of Governors to be 
elected in that year shall he made from the floor at the 
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annual meeting of the House of Delegat t 
Officers are to be elected 
[\ 
Notice is also hereby viven that Mr. Ge 


Harris, of Cleveland, Ohio, a member of the 





orge Bb. 
Associa- 


tion, has filed with the Secretary of the Association the 
following proposed amendments to the Constitution of 
the Association 
That Article III of the Cons ’ ended 
by striking out all of Sections 1, 2 a § thereof, and 
substituting in their place, the foll g 
Section | \ll nominations tor t the é 
lent, hairman of the House of Delegat Secretary 
l'reasurer and members of the Board 1 be 
by petition as hereinafter set fort etitior 
hall be filed with the Secretary at tl é the 
\ssociation not later than ninety enins 
if the next annual meeting \ memb« lati 
n good standing may sign a petitio1 ididate fo 
each office to be filled at said annual meet Q petitions 
tor each office shall be separate, except that several petition 
papers tor each nomination may be filed as one petition 
[he consent of the nominee shall be file th each petition 
If no nominations are made by petition, nominations ma 
ve made on the floor of the House of Ds egate All elec 
tions shall be by the House of Delegat: it the eo 
the first session of its annual meeting Se hal 
ause all nominations in whatever be 
published the next issue of the Ame in Bar cia 
tion Journal and shall certify such 1 nat the 
House of Delegates Nominations " 
the manner expressly provided in this Artick \ll eles 
tions, except those where there i 1 ( test i ve b 
secret ballot, and a majority of the t é in 
voting shall be necessary to elect 
Section 2 [wo hundred tion 
in good standing, of whom not more than one indred 
may be accredited to any one State ma nominate cal 
didate for President hairman of the House of Delegate 
Secretary or Treasure 
Section a \ member of the Boat I (sOvert ial 
he elected trom each federal judicial l ult ind at the 
time of his nomination he shall be a member of the House 
Delegates and a resident of the circuit 1e 1 
chosen. He shall be elected for i e! ) three vears 
beginning with the adjournment of ting at 
which he is elected and ending with the adjourn nt of 
the third annual meeting next following ele Che 
District of Columbia shall be considere i rt of the 
fourth circuit AI members of the Board of Governors 
now in office, as well as those elected in 1938. shall serve 
until the expiration of the terms for hich they were 
elected. Fifty members of the Association in good and 
ing, residents of the federal judicial 1 h 
member of the Board of Governors is to be elected ij iny 
year, May nominate a candidate for that office 
HARRY S. KNIGHT 
Secretary, American Bar Associatior 
Civil Procedure Documents Available 
Che following documents cealing rede 
Rules of Civil Procedure are available 1 the S rin 
tendent of Documents, Government Printine Office Vash 
ngton, D. C., ata cost of 15¢ each 
Federal Rules of Civil Procedure-—House D cument 


No. 460. 

Notes to the Rules of Civil Procedurs House 
ent No, 588. 

Hearings before House Judiciary Committee 
1-4, 1938, on Rules of Civil Procedure and H. R 


Serial 17 


Docu 


Mar ch 


RRO? 








London Letter 


Corporal Punishment 


HE Departmental Committee appointed in May, 
1937 consider the question of corporal pun 


penal systems of England and 


Wales and Scotland; to review the law and prac- 
tice relating to the use of this method of punishment 

Juvenile Courts, by other Courts and as a penalty 

certall ffences committed by prisoners; and to 
e] uiges are necessary or desirable” issued 
ts Report Marcel It is of particular interest in that 
its publication closely followed sentences of the “cat” 
passed on two of the four men of good family charged 


] 


with a particularly brutal and cowardly attack upon a 
ieweller’s epresetitative, whos skull Was fractured 
and who was robbed of valuable rings, which he had 
been induce take to an hotel for their approval. 


The sentences were followed by an excited correspond- 


ence the press on the merits and demerits of such 
form of punishment: some holding that it exercised 
deterrent influence, while others were of opinion that 
was so degrading and destructive of self respect that 
it must of necessity enhance any criminal tendencies in 


t 
the re¢ ipiet t 

Part 1 of the Report contains an historical intro 
duction, together with a summary of the existing law, 
and it is interesting to note that whipping has been 
used as a form of punishment from the earliest times. 
When deat! is the penalty appointed by the common 
law for felonies, whipping was one of the punishments 
so appointed for misdemeanours at common law and 
for those statutory misdemeanours for which no pun 
ishment was specifically provided by statute. The pun 
ishment was usually administered in public, either at 
the cart’s tail or at a public whipping post; and women 
were liable to whipping equally with men until 1820, 
when the power to order this form of punishment for 
1 by statute. In earlier 
days whipping was not only a common occurrence, but 
the punishment was carried out in a manner so thor 
ough that it would be considered fiendish in these more 
enlightened times. One instance may be taken by way 
of illustration from the Middlesex Sessions Records, 
where it is recorded that, in the year 1613, there was 
an “Order for Joan Lea to be openly whipped at a 
cart’s tail in St. John Street upon Saturday next until 
her body be all bloody, forasmuch as she has upon 
her own petition, exhibited in Court, confessed that 
she has had a bastard child begotten on her by Thomas 
Bates.” 

In the historical introduction referred to the Re- 
port deals with the early part of the nineteenth cen 
turv when the whole of the criminal law was con- 
stantly under review, and makes special mention of 
the seventh report of the Commissioners on the Crimi- 
nal Law, issued in 1843, in which was expressed the 


female offenders was abolishe: 


view that whipping “is a punishment which is uncer 
tain in point of severity, which inflicts an ignominous 
and indelible disgrace on the offender, and tends. we 


believe, to render him callous, and greatly to obstruct 
his return to anv honest course of life.” In the vears 
which followed the whipping of adults was much cur 
tailed, but in 1862 there was an outbreak of robbery 
with violence in London which led to the passing of 
the Garrotte Act in 1863, providing that offenders 
should be twice, or thrice privately whipped.” 
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Later statutes have provided the penalty for other 
oftences. 

Parts ii, iii and iv of the Report deal with the 
question of the corporal punishment of young offend 
ers by Courts; corporal punishment by order of Supe 
rior Courts; and corporal punishment for offences in 
Prisons and Borstal Institutions respectively, giving 
the history and existing law and practice, followed by 
a summary of the recommendations of the Committee. 
The repeal of all the existing powers to impose sen 
tences of corporal punishment on persons convicted on 
indictment is recommended, but the Committee was 
satisfied that it is essential to hold in reserve, as an 
ultimate sanction, the power to impose corporal punish- 
ment for serious offences against discipline in prisons. 
They recommend, however, certain modifications of the 
existing law and practice in this connection. Appen 
dices to the Report include, inter alia, statistics from 
the vears 1877 to 1935 of cases of robbery with vio- 
lence ; an analysis of 440 cases of persons convicted of 
robbery with violence in the years 1921 to 1930; and 
the law relating to corporal punishment in certain for 
eign countries, including the United States of Amet 
ica, and British Dominions. The Committee have ob 
viously gone into the subject of their inquiry with 
particular thoroughness, and there is little doubt that 
their recommendations reflect the views of the major 
ity of those who have seriously considered the matter 
without prejudice or sentiment. 


ludicial Changes 


Lord Hailsham has, for reasons of health, resigned 
the position of Lord Chancellor and has accepted the 
office of Lord President of the Council. The duties 
of his new office are less onerous than those of the 
Lord Chancellor. He will preside at meetings of the 
Privy Council and draw up the minutes of council 
upon subjects which do not belong to any other de 
partment of State. The Lord President of the Council 
is one of the Great Officers of State and, as such, is 
always a prominent member of the Cabinet. The sal 
ary attached to the office is £5,000 per annum. 

The new Lord Chancellor is Lord Maugham. a 
former Lord of Appeal in Ordinary, who was called 
to the Bar at Lincoln's Inn in 1890, took silk in 1913, 
and became a bencher of his Inn two years later. In 
1928 he was appointed a judge of the High Court. 
Chancery Division, and in 1934 a Lord Justice of 
\ ppeal. 

The Hon. Sir Samuel Lowry Porter, a Judge of 
the King’s Bench Division of the High Court of Jus 
tice has been appointed a Lord of Appeal in Ordinary 
to fill the vacancy created by the elevation of Lord 
Maugham. Mr. Justice Porter was called to the Bar 
at the Inner Temple in 1905, becoming a King’s Coun 
sel twenty years later. He was Recorder of Newcastle 
under-Lyme from 1928 to 1932, and of Walsall from 
1932 to 1934, in which vear he was appointed a Judge 

The vacancy among the King’s Bench Judges 
caused by the appointment of Mr. Justice Porter has 
been filled by the Hon. Cyril Asquith, the fourth son 
of the first Earl of Oxford and Asquith. He was born 
in 1890 and, after a brilliant academic career at Ox 
ford, was called to the Bar at the Inner Temple in 
1920, and took silk as recently as 1936. His success 
at the Bar was not. perhaps, as spectacular as that 
of many whose legal talents are less obvious. He has 
heen a Reader in law to the Inns of Court for many 
ears and is the Joint author of a notable book on the 
Outlines of Constitutional Law, now in its fifth edition 
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Judicial Reforms 

The Administration of Justice (Miscellaneous 
Provisions) Bill, which has now passed the House of 
Lords and been sent to the Commons, does not em 
body any broad principles, but seeks to make minot1 
and useful reforms in the administration of justice. It 
is based upon the recommendations of the Peel Com 
mission, the Business of the Courts Committee, and 
an international convention. The Peel Commission 
suggested that one way to relieve the High Court was 
to increase the jurisdiction of quarter sessions and that 
a committee should be set up to consider what extent 
sion could be granted. This Committee, presided over 
by Sir Archibald Bodkin, recommended that there 
could be no extension as quarter session were at pres 
ent constituted, but that if they were presided over by 
a qualified lawyer then extended jurisdiction could be 
entrusted to them. The Bill accordingly enables the 
King, on the recommendation of the Lord Chancellor, 
to appoint a legally qualified person as Chairman or 
deputy chairman of quarter sessions. It extends the 
jurisdiction of the courts and gives power to pay a 
salary to the chairman or deputy chairman. The judge 
going the circuit will have power to cancel assizes 
where there is no substantial amount of business to be 
transacted. Another cause of congestion at assizes, 
and a recommendation of the Peel Commission, is dealt 
with in the Bill. It is provided that justices are to 
commit to quarter sessions, and not to assizes, except 
in unusually grave or difficult cases, or where serious 
delay or inconvenience would be occasioned by com 
mittal to quarter sessions. Six clauses of the bill are 
devoted to carrying out the recommendations of the 
Business of the Courts Committee in regard to sim- 
plifying the procedure on the Crown side of the King’s 
3ench Division. The Lord Chancellor, in introducing 
the Bill, stated that this subject was very technical 
and it was hoped that if these clauses were passed the 
Crown Office rules could be re-written, simplified, and 
made part of the general system. Other provisions of 
the Bill concern the giving effect to international con 
ventions affecting the jurisdiction of English Courts; 
the power of the High Court to discharge or vary or- 
ders for alimony and maintenance: appeals from the 
Mayor’s and City of London Court: and the extension 
of the jurisdiction of county courts from £100 to £200 


King’s Counsel 

The list of new King’s Counsel which has re 
cently been published contains the names of fifteen 
members of the Bar as against sixteen in each of the 
previous three years. Four of them were called to the 
Bar at the Middle Temple, five at Lincoln’s Inn. five 
at the Inner Temple and one at Gray’s Inn. 

King’s Counsel (or Queen’s Counsel) in the mod 
ern sense of the term were unknown prior to the seven 
teenth century. Francis Bacon was the first to be so 
appointed. It seems that, although Queen Elizabeth 
was sufficiently favourable to him at the end of the 
sixteenth century to employ him as one of her learned 
counsel, it was not until 1604 that King James I ap 
pointed him “our counsellor at law or one of our coun 
sellors learned in the law with precedence and pre 
audience in our Courts or elsewhere.” He was to hold 
office “for as long as he shall bear himself well in the 
execution thereof by reason of the royal word of 
Elizabeth or bv reason of our warrant under our roval 
signature.” The original patent in Latin is to be 
found in Rymer’s Foedera, xvi. 596. He was also 
granted a pension of £60 per annum for life. King 





James conferred the honour on only one other. On 
September 11th, 1607, Sir Henry Montagu, Recorder 
of London and later Chief Justice, was granted “the 
place of one of the King’s Majestie’s learned councell.” 
lor many years such appointments were sparing! 
made although the rank was more frequently conferred 
by Charles I. Sir John Finch, William Denny, George 
Radcliffe and Thomas Levington followed on the Roll 
During the Commonwealth there were no such ap 
pointments, but they were immediately resumed after 
the Restoration. Edward Turner, afterwards Speaker 
of the House of Commons, Solicitor-General and Chief 
Baron of the Exchequer, and Francis North, later 
Chief Justice and Lord Keeper, were created King’s 
Counsel, the latter at the age of thirty-one, and of only 
seven vears standing at the Bar In the reign of 
James II nine King’s Counsel were appointed o 
appointed, and eleven in the reign of William ITI, since 
when the numbers have increased and decreased by 
turns. In the current “Law List’ there is a total of 
293. 


re 


King’s Counsel were, until comparatively recently, 
precluded from acting as Counsel against the Crown 
or the Government without special licence, which li 
cence was, however, never refused. Formerly the cost 
of the licence was about £9, but it was graduallv re 
duced to the sum of ten shillings and finally abolished 
altogether in 1886. It was in 1920 that King George V 
approved the recommendation of the Home Secretarv 
that a general dispensation should be granted to all 
King’s Counsel relieving them from the undertaking 
entered into on their appointment “to take no wages 
or fee” for any matter against the King. Licences to 
plead have not, therefore, been required since that date 
when a King’s Counsel has been instructed on behalf 
of a defendant against the Crown. King’s Counsel are 
appointed at the instance of the Lord Chancellor, who, 
however, first submits the names to His Majestv. who 
signs the warrant for the issue of the patents. With 
regard to the work “nroner to be done by a King’s 
Counsel” with or without a junior, the General Coun- 
cil of the Bar, in 1901, gave it as their opinion that he 
“should refuse all drafting work, and written oninions 
on evidence as being appropriate to juniors only, but 
a King’s Counsel is at liberty to settle any such draft- 
ing and advise on evidence, in consultation with a jun- 
ior. In accordance with a long standing rule of the 
profession he cannot hold a brief for the plaintiff on 
the hearing of a civil cause in the High Court, Court 
of Appeal, or the House of Lords, without a junior 
It is the usual practice of King’s Counsel to insist upon 
having a junior when appearing for a defendant in 
like cases, and also when appearing either for the 
prosecution or for the defence on trials of criminal in 
dictments.”” The declaration made by a King’s Coun 
sel on his appointment is somewhat quaintly worded 
as follows: “IT do declare that well and truly T will 
serve the King as one of His Counsel learned in the 
Law and truly counsel the King in His matters, when 
I shall be called, and duly and truly minister the King’s 
matters and sue the King’s process after the course of 
the Law, and after mv cunning For any matter against 
the King where the King is party save in so far as I 
may be therein allowed or licensed I will take no wages 
or fee of any man I will duly in convenient time sneed 
such matters as any person shall have to do in the Law 
against the King as I may lawfully do, without long 
delay, tracting or tarrying the Party of his lawful 
process in that that to me belongeth. I will be at 
tendant to the King’s matters when I be called thereto.” 

The Temple Ss 








islation and A nistration of the Na 
} 


tional Tax A ation and has acted 
as consultant of the Bureau of Research 
and Statistics f tl Social Security 
Board. Last August and September, he 
participated in a study of tax problems 
for the Treasu lepartment under the 
direction of Under-Secretary Magill 
Acceleration of Tax Audits 
It is the desire of the Secretary of 


the Treasury that the work of investi 
gation and audit income tax returns 


be completed within fifteen months from 


the last day f filing returns for the 
several years; and progress has reached 
the point,of expectation that this will 
be accomplished to the 1936 and 1937 
returns. This uld mean completion 
of the auditing and investigations on 
the 1937 returns by June 15, 1939. 
The Commis ner of Internal Rev- 
enue has direct that the field divisions 


undertake corre ndence or office au 


dits in selected cases where the ques- 

1 1 1 ¢ 
tions involved appear susceptible of 
discussion without the necessity for an 


exhaustive investigation. He also has 
ls of the thirty-eight 
divisions 


authorized the he 


revenue agent located in 


various cities throughout the country 


to issue final deficiency notices in all 
cases where taxpayers fail to make a 
timely response to the agent’s invitation 
to execute an agreement or to file a 


protest against proposed deficiencies. 


The field men are instructed to supply 
taxpayers with complete information as 
to the basis of tl 


and to offer the 


claimed deficiencies, 
every opportunity to 


present any evidence or argument they 


wish against the proposed adjustments 


Reviving Court Issue? 


Washington speculative opinion is 
turning a wondering eye and a slightly 
grounded ear in the direction of Secre 
tary of Agriculture Wallace in an effort 


to judge whether he trying to revive, 


or to sponsor or promote the revival of, 


the Supreme Court packing issue in his 
criticism of the Court’s decision in what 


is commonly spoken of as the Kansas 


City stockyard se. (Morgan et al 
v. United States et al., No. 581). The 
whole tenor of the Secretary’s recent] 
publicized remarks might be considered 
as of that import; but the particular 
paragraph of release which some 
have thought sigt int is where he 
said 

“One year ag 1 great battle was 


vhether the courts 


fought to decide 
could take over the function of detet 
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urrent Events 


(Continued from page 415) 


mining legislative policy for the nation. 
That battle was suspended when the 
courts retreated from the legislative 
field. This year another battle seems 
to be opening. (An attempt is being 
made to have the courts invade the ad- 
ministrative field by taking over the 
rate making and regulatory functions of 
administrative agencies.” 


Judicature Society Elects 


The American Judicature Society 
chose Mr. Arthur T. Vanderbilt, who 
is retiring in July from the office of 
president of the American Bar Associ- 
ation, as its president for the next year. 
The Society, at its recent meeting in 
Washington, also selected one hundred 
members on its board of directors, a 
completely new board to hold office for 
the ensuing year. The purpose of the 
Society to improve judicial administra- 
tion seems in a fair way to meet sub- 
stantial realization, especially so far as 
concerns elimination of some of the 
law’s delays. 


Judge Denman Suggests a Rule 


In his talk before the Judicature So- 
ciety, Judge William Denman, of the 
Circuit Court of Appeals of the Ninth 
Circuit, expressed the belief that that 
court’s San Francisco calendar would 
be truly current by June, and indicated 
that appeals should not average over 
six months between docketing and de- 
cision, now that the court of which he 
is a member has been increased to seven 
members. His opinion was that there 
seemed to be “no reason why any civil 
case, to be decided at law or in equity 
in a single final trial of fact, should 
remain in any District Court longer 
than six months from the filing of the 
first pleading.” 

Judge Denman concluded that “the 
law’s delays are too often lawyers’ de- 
lays,” although admitting this might be 
a rather extreme statement \pparently 
with the idea of giving the bar some- 
thing to shoot at, he suggested that each 
District Court adopt a rule “somewhat 
as follows”: 
called on the first 
Monday of each month a calendar of 


“There will be 


the cases not at issue filed two months 
or more prior thereto. Unless sufficient 
explanation is made, judgment may be 
entered against a party at fault for the 
non-joinder or appropriate fine assessed 
against him. No continuance will be 
granted for mere convenience of coun- 
sel or upon their mere stipulation. At 


torneys seeking continuance shall have 
their clients in court for the determina- 
tion, as between client and his counsel, 
of the cause of the delay of justice. Re 
peated delays in reaching issue caused 
by any attorney shall be reported with 
the delinquent attorney's name in the 
Federal Reporter.” 


Tax Exemptions as Rewards 


\ subcommittee of the Senate Fi 
nance Committee has been appointed to 
investigate systems of sharing profits 
between employers and employees. This 
subcommittee consists of Senator Her- 
ring, of Iowa, Chairman, Senator John 
son, of Colorado, and Senator Vanden- 
berg, of Michigan. 

It has been suggested that federal tax 
exemptions might be made on dividends 
paid employees under a voluntary shar- 
ing plan. Senator Vandenberg believes 
that these exemptions might well be the 
Government’s contribution toward es 
tablishing a system which would do 
much toward bringing industrial peace. 


Antitrust Prosecutions 


The Department of Justice’s an 


nouncement of the probable outcome in 
its recent prosecutions of 22 oil com- 
panies for violation of the antitrust laws 
furnishes an illustration of the Depart 
ment’s recently announced policy in re- 
spect to cases of this type. The more 
recent indictment, at Madison, Wiscon 

sin, was entitled United States v. So 
cony-Vacuum Oil Co., Inc., et al. Four 

teen of the defendant companies and 11 
of the defendant executives have offered 
to enter pleas of nolo contendere and to 
pay maximum fines and costs totaling 
approximately $400,000. This proposal 
has been accepted by the Department 
and has been recommended to the 
court; and if there approved, the Gov 

ernment will dismiss as to the other 
indicted officials connected with these 
companies. However, the Department 
plans to prosecute vigorously the indict- 
ment against eight of the companies and 
their officials who have not offered to 
plead nolo contendere. 

The earlier case in the same court, 
referred to as the “first Madison case,” 
was United States v. Standard Oil Com- 
pany (Ind.) et al., in which 46 defend- 
ants were convicted, but on whom sen- 
tences have not as yet been imposed, 
there now being under consideration 
motions for new trials. While these 
two cases were against substantially the 
same defendants, the charges were dif 


ferent. In the earlier case, it was al 
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leged that the major oil companies, b 
concerted action, were engaged in rai 

ing prices and in fixing and maintain 
ing prices, both wholesale and retail, 
of gasoline throughout the Mid-Western 
area. In the later case, the one just 
settled, it was alleged that the companies 
by concerted action, through a series of 
unlawful agreements, had fixed and 
made uniform the maximum margin 
of gross profits for gasoline jobbers and 
other practices relating to jobbers; and 
had prevented a large class of jobbers 
from enjoying the benefits of free com 
petition, all in violation of the Sherman 
\ct. 

\ssistant Attorney General Thurman 
\rnold explained that the Department 
of Justice should not take the respon 
sibility of declining to present evidence 
in a criminal prosecution where it has 
that evidence in its possession, and 
then continued: “In general, there can 
be few reasons for failing to present 
to the court such evidence of criminal 


action The existence of acquiescence 


ASSOCIATION 


on the part of the Government overt 
ong periods in the past which may 
make the institution of a criminal pros 
ecution inequitable or its success im- 
possible might be one of those reasons. 
In these cases, however, there was no 
acquiescence by governmental authority 
in the activities complained of.” 

The Assistant Attorney 
statement continued: “Much confusion 


General's 


however, has been created by statements 
that the oil companies were following 
policies which had received the sanc 
tion of government departments undet 
the N.R.A. This is not the fact. The 
practices for which the defendants i 


the first oil case were convicted never 
received government authority under 
the N.R.A., or otherwise, and the court 
and jury so found. The same is true 


of the practices with respect to job 


bers for which the defendants were i 
dicted in the present case. Further 
more, these jobbet practices began as 


early as 1931, long prior to the N.R.A 


JOURNAL 


and continued long after the N.R.A 
vas declared unconstitutional 

Further, in respect to the recently 
settled case, the statement said: “The 
case is important because it tends to 
preserve competition where it still ex- 
ists. Too often during the past 40 years 
antitrust proceedings have been brought 
10 years too late, when competition has 
already been destroyed, and it has he 
come impossible to re-create it by a 
criminal conviction or a court decree 
It will, therefore, be the policy of this 


Department to watch carefully evi 


dences of combinations in industries 
which are still competitive, in order to 
avoid the difficulties of breaking up 


monopolies or combinations in situa 
rganizations 
t is important 


up the 


tions where no competing 
exist to fill the gaps I 


to announce this policy to cleat 


misunderstanding which may arise from 





the fact that the Dep is acting 
in areas which are competi 
tive to some extent at tl time the 


proceeding is brought 


News of the Bar Associations 


State Bar of Arizona Holds Meeting at Prescott—Judi- 

cial Council Recommends Federal Rules of Civil Pro- 

cedure Be Adopted in State Courts—Committee to Study 
Amendments to Workmen's Compensation Act, Etc. 


HE annual meeting of the State 

Bar of Arizona was held at Pres 
cott on Friday, April 26, 1938, in the 
Courtroom of the Superior Court. It 
was well attended. 

One of the principal matters before 
it was the appointment of a committees 
to study the Workmen's Compensation 
Act of the State of Arizona in order 
to make recommendations for certain 
amendments to the act, the basic idea 
being to give the injured) employee an 
appeal to the Superior Court of the 
county where the injury occurred. Th 


committee is to report its findings to the 


Board of Governors November 
which gives ample time to prepare 
such legislation as may be necessary 


hefore the meeting of the next State 


Legislature. 


The next matter of importance was 
report of the Judici Council and a 
recommendation by that body that the 


{ 


new rules of Federal procedure tor the 
District Courts be adopted in Arizona 
in order to secure conformity in prac- 
tice between the Superior Courts and 
the Federal District Court \t the 
meeting held at Tucson in April 
a draft of a bill was presented by the 





Judicial Council, and unanimously ap- 
proved, for the purpose of authorizing 
the Supreme Court to adopt rules of 
procedure to take the place of the pres 
While this 
matter carried at Tucson, and the bill 


ent Code of procedure. 
will be introduced in the next Legisla- 
ture, the report of the Judicial Council 
followed the idea that the Supreme 
Court, working with the Judicial 
Council, of which one member of the 
Court is a member, will acopt that pro 
cedure insofar as the same is applicable 
under the constitution to the State 
{ ourts. 

Mr. Francis M. Hartman of Tucson 
was elected President for the ensuing 
vear, Mr. Law rence L. Howe of Phoe- 
nix, Treasurer, and Mr. James E. Nel 
son of Phoenix, secretary Thre 
vacancies on the Board of Governors 
were filled by the election of C. B. Wil 
son of Flagstaff to succeed E. R. Byers 
of Williams, Governor for District No 
1; Edward W. Rice of Globe to succeed 
Rouland W. Hill of Globe, a member 
for District No. 3 Mr. Francis M 
Hartman and Mr. John C 
hoth of 


Haynes 


Pucso1 were re elected as 





Francis M. HartMAn 


President State Bar of rizona 


members of the Board of Governors for 
District No. 5. 

\ banquet was held 
followed by a ball; both were well at 


in the evening, 


tended and highly enjoyed 


[AMES | yELSOD 
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Florida State Bar Association Instructs Committee to Con- 

tinue Its Efforts for Unification of Bar by Supreme 

Court Rules — New Criminal Code to Be Urged—Secre- 
tary Bentley Chosen President 


attorney ol! 


nine years 
Secreta 1 f the Florida 
State Bar A tion and editor of the 
Florida Law nal, was unanimously 
elected the 3lst annual 
conventiot f 1 \ssociation held in 
Hollywood 1 5. 6 and : 
Witl sent 1 the Executive 
(ouncil ere 1 1 Coe ore VW Cole 
man, Pal Be Richard H. Hunt, 
\liami ind V« Keen lallahassee. 
Harold \ | thairman of the 
lunior Sectio1 1 also serve on the 
ik xecutive ( 
The secret | { the \ssociation 
tN he filled at irlv date 
Mr. Bentle native of Texas, has 
been pract neg n Florida for fif 
tee! ears al en prominent in 
lega and ¢ 1 Ircies He has been 
state { 1 1 the \merican 
Legion, District ernor of Rotary, 
President of t lorida Aviation As- 
sociation and t esent a director of 
the Florid tate Chamber of Com 
merce H ntinue to edit the 
Florida i 
The A cle continu 
t progr ibout the enact 
ent t ninal 
Florida on w t has been working 
the past irs It also in 
structed it tt n Unification of 
the Bar t ntints t effort to bring 
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Ep R. BENTLEY 
State Bar 


President Florida \ssociation 


about a unification of the Bar by the 
promulgation of rules by the Supreme 
Court of will raise the 


make 


infraction of trust 


Florida which 


standards of admission it easiet 


to discipline and 
ethics of the profession, and otherwise 
a self-governing Bar. 

Section, headed by 


Wahl of Jacksonville, with 
Simmons, Jr. 


creat 
The Junior 
Harold B. 
W. P. 
EK. Dixie 


as secretary, and 


seggs, Jr., Pensacola, Hay- 


ford O. Enwall, Miami, Henry C. 
Berg, Jacksonville, Culver Smith, West 
Palm Beach, Ben Willis, Tallahassee, 


and Hugh McArthur, Tampa, as Ex 


ecutive Committeemen, has launched a 


program to reduce the price of law 


books, particularly the State statutes. 
\ppearing on the program of the 
convention was L. B. Nichols, Admini 


trative Assistant of the Federal Bu 
reau of Identification, Washington; 
Scott M. Loftin, former President of 
the American Bar Association: Dean 
R. A. Rasco, University of Miami Law 


School; Weston Vernon, Jr., chairman 
Section of the 
Chas 
writer and recently admitted lawyer of 
Palm and W. F. Himes, of 
Tampa, and Giles Patterson of Jack 


Junior \merican Bar 


Association; Francis Coe, noted 


Beach, 


sony ille 
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this year... to the beautiful, hospitable, 
economical “Land of the Midnight Sun”! 
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for Norway, Sweden, Denmark, Isle of 
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Kentucky State Bar Association’s Annual Convention 
Shows Increased Interest in Its Activities—Notable Ad- 
dresses Delivered — New Rules for Civil Procedure Dis- 
cussed — Court Amends Rules for Election of Officers 


HE Annual Convention of the 
Kentucky State Bar Association 
was held in Louisville, Kentucky, on 


April 6, 7 and 8, 1938, and was 
sided President 


Crawford of Newport. 


pre 
over by Leonard | 


Prior to the opening of the Conven 


tion, rules governing the election of 
officers and commissioners were 
amended by the Court of Appeals 


Under the terms of the amendment 
President Crawford and the other offi 
cers will remain in office until the 


Saturday following the 1939 Conven 
tion. 

The opening session was Wednesday 
evening, April 6, at 
hundred lawyers and their guests at- 


which time five 
tended a smoker. 

The first business session was held on 
April 7th, at which 
were de 

Scholtz, 


Thursday morning, 
welcome 


Joseph A. 


addresses of 


Hon. 


time 
livered by 


Mayor of the City of Louisville, and 
Mr. Edward A. Dodd, President of the 
Louisville Bar Association. President 
Crawford then delivered his address, in 
which he reviewed the many activitie 
that had been launched curing the year 
1937 and 1938 and reported that the 
\ssociation’s legislative program had 
been enacted by the 1938 General As 


conclude d 
Associa 


have im 


Kentucky He 
stating The 


eacn 


sembly of 
his address by 
tion and its 

portant responsibilities and obligations 
and the i 
depends upon the mutual fulfillment of 


members 


success of the Kentucky Bar 
these duties.” 

Judge James W. Stites, Chief Justic 
of the Appeals, Kentucky’ 
highest court, in the course of his ad 


Court of 


dress pointed out the many difficulties 
that face the Court in the disposition of 
a large number of and made 
valuable suggestions which, if 


cases, 
many 
followed, will expedite the determina 
tion of appeals by the Court and allevi 
ate. to a 
facing attornevs in the 


the problems 


yf 


large extent 


preparation 


appeals 


CRAWFORD 


tate 


LEONARD J. 


President Kentucky 3ar Associatior 


Simeon S. Willis 
Court of Appeals of 


address on the 


ludge forme 
the 
delivered an 


“The Judicial 


member of 
Kentucky, 


subject of Process In 


The Evolution of Law.” In discussing 
this subject Judge Willis said 

“The law has been likened to a great 
pool gathered from the fountains of 
justice. Every legislative act and 
every judicial decision raises the level 


of that pool, and affects the quality and 
content of the whole; but it is equally 
true that the the 
latest decisions are themselves affected 


new legislation and 
by the fusion with the existing body of 
the law, slowly evolved 
ages, is the composite re 
factors and is affected but 
will of the actors 
Hamilton ob 


the law. Hence 
through the 
sult of many 
little by the 


Indeed, as 


mere 


Alexander 





N 


AL 


1 
sald 


but 


truly 


served, ‘the judiciary may be 
to have neither force nor will 
merely judgment. 

An 
Chursday afternoon s¢ 
Christopher J. Heffernan, a n 
the Appellate Division of the 
Court of New York. He dealt 


address was delivered at th 


ssion bv Judge 
ember oft 
Supreme 


with the 


subject of the legal profession general 
ly, and made a number of interesting 
observations. In concluding his ad- 
dress Judge Heffernan said 

“There is a present day demand fo1 
lawyers who are superior to the fasci- 
nation of power or the charms of wealth 
and who do not employ their talents 
for self-aggrandizement but devote 
their energies in favor of the public 
weal. As lawyers we have a sacred 
obligation to our profession and to 


society to consecrate ourselves to the 
eternal principles of justice enunciated 
in the constitution of 
to the protection and 


our country and 


preservation oO! 


those rights guaranteed to every citi- 
zen which the mightiest baron in the 
land cannot invade and whicl the 
humblest citizen may invoke.” 


Honorable Hubert Meredith, Attorney 





General of Kentucky, also appeared 
upon the program and discussed the 
struggle between capital and labor and 
the effect of their relations upon the 
general public. In the course of his 
remarks he said 

“It has been my purpose to point out 
the dereliction of our lawmakers in 
leaving the groups referred to to settle 
their differences by private warfare; 
the need for legislation defining the 
rights and prescribing the remedies of 
the groups involved; the necessity for 
clothing the proper tribunals with 


power and authority to hear and decide 


disputes between capital and labor and 


enforce their decrees; and the duty of 
the legal profession to put forth an 
effort to have such laws administered 


and enforced by the courts of the land 
presided trained 
rather than by boards and commissions 


over by lawyers, 


whose members are without learning 
and experience in such matters,” 
Judge L. B. Day member of the 
Supreme Court of Nebraska, spoke on 
the subject of “What It Means To Be 
\ Lawyer Now.” He concluded his 
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discussion of this topic with the state- 
ment : 

“The search of the people for a better 
administration of justice is a glorious 
adventure in which you are privileged 
to engage in a large measure. That is 
what it means to be a lawyer now.” 

Mr. John W. Menzies, Clerk of the 
United States Circuit Court of Appeals 
for the Sixth Appellate District, dis 
cussed the new rules for civil procedure 
in the United States 
He analysed the rules that had been 
adopted and filed with his address a 
summary of these rules. 

Other speakers upon 
program included Judge 
Price of the McCracken Circuit Court, 
Mr. James Milliken, Chairman of the 
Workmen's Compensation Board of 
Kentucky, and Mr. D. L. Pendleton of 
Winchester, Kentucky. 

The outstanding 


District Courts 


the business 


Joseph B 


social function of 
the Convention was the annual banquet 
and dance given on the evening of 
\pril 7th. This was attended by more 
than seven hundred and fifty guests and 
addresses were delivered by Governor 
\. B. Chandler of Kentucky and Mr. 
Alvin Clark of Hopkinsville. Hon. 
Hatton W. Sumners, Chairman of the 


House Judiciary Committee of Con- 
gress, was scheduled as a speaker on 
the banquet program, but a last minute 
development in Washington rendered 
his attendance impossible. 
Chandler told of several interesting in- 
cidents that he had experienced as a 
member of the Bar prior to his becom- 
ing Governor, and he closed by saying: 

“IT promise to continue my best ef- 
forts to sponsor in any way 
things that will advance the Bar in 
Kentucky and in the Nation, and I am 
proud to count myself a member in 
good standing of this fine Association 
and pledge to you and each one of you 
loyal, patient, sincere cooperation in 
undertaking to make the Bar of Ken- 
tucky function for the people of the 
State and the Nation more effectively 
in the future than it has been able t 
co in all its glorious past.” 

This year’s Convention was attended 
by more than seven hundred and fif’ 
members of the Kentucky Bar, and an 
increased interest in the activities of 
the Association was reflected by the 
active participation of these lawyers in 
various events on the program. 

SAMUEL M. ROSENSTEIN, 


Governor 


those 


Secretary 


Louisiana State Bar Association Holds Forty-First An- 
nual Meeting—President Vanderbilt Delivers Address— 
President Monte M. Lemann Stresses Duty of Lawyers 


to Support Association—Symposium on Proposed Mineral 
Code, Etc. 


HE Forty-first Annual Meeting « 
[i Louisiana State Bar Associa 
tion was held in Baton Rouge, April 
22 and 23, 1938. More than 400 mem 
bers were in attendance. The meeting 
was called to order by Monte M. Le 
mann, President, of the New Orleans 


I 


Bar. 
Hon. Arthur T. Vanderbilt 
Newark, New Jersey, bar, President of 


of the 


the American Bar Association, was the 
honor and the principal 
His address was made on the 


guest of 
speaker 

morning of the second day of the ses 
sions and was entitled “The Obligat‘on 
of the Bar in the Administration of 
Justice.” It 
its preparation, was interesting and in 
structive, and was received with much 
appreciation. Mr. Vanderbilt, during 
his atidress, took occasion to say, “I 
eannet fail to be impressed with the 
remarkable . university .which. you have 
here in the city. ‘I think many people 
from my part of the country are utterly 
unaware of the tremendous progress 
which has been made here with an in 
stitution that must have great influence 


showed capable care in 


now and in the future, not only through 
out your State but throughout the en- 
tire country.” The reference was to 
Louisiana State University, Baton 
Rouge, where the meeting was _ held. 

Mr. Vanderbilt spoke approvingly of 
the proposal to found a law institute, put 
forward in the address of John H. 
Tucker, Jr., of the Shreveport Bar, and 
also to the same speaker's explanation 
regarding the republication of the Pro- 
jets of the Codes of 1825, saying: “I am 
particularly delighted with the thought 
of your translating, and making avail 
able in English, one of the compre 
hensive books on the subject of civil 
law.” 

The invocation was pronounced by 
Reverend Philip P. Werlein of the St. 
James Episcopal Church, Baton Rouge. 
Dean Paul M. Hebert, Louisiana State 
University Law School and attorney, 
delivered the address of welcome on 
behalf of the State of Louisiana, sub- 
stituting for Governor Richard W. 
Leche, who was unable to be present. 
Frederick G. Benton of the Baton 
Rouge bar welcomed the delegates on 


Cuarves V. Porter 


President Louisiana State Bar Associatior 


behalf of the City of Baton Rouge. J] 
Oliver Bouanchaud, President of the 
East Baton Rouge Parish Bar Associa 
tion, welcomed the delegates for the bar 
of Baton Rouge. John H 
of the Alexandria bar responded to the 


McSween 


addresses of welce yme 


his ad 


President Lemann delivered 
dress, during which he particularly ex- 
pressed his gratification at the remark 
able increase in membership in the As 
sociation during the past year, amount 
ing to 168 new members. This increase, 
President Lemann said, “is due to sev- 
eral factors, but chiefly to the fact that 
the officers of the Association and mem 
bers of the Executive Committee have 
held four meetings outside New Orleans 
during the year, at each of which op 
portunity was given to address a meet 
ing of local Bar Associations and to 
become acquainted with members of 
those Associations 

He then proceeded to give 
count of the activities of the 
tion during the past year, stressing the 
various opportunities for service to the 
public and the profession which such an 
organization afforded. He made spe 
cial mention of the proposed amend 
ment to the State Bar Act, designed to 
render the State Bar a self-governing 
body, and said: “It is perhaps not toe 
optimistic to expect that there will be 
no differences of opinion about this bill, 


a full ac 


Associa 




















limi 


— ry .3If 
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and that it will have the 


leaders of all 


support of 

tactions 

Further ot in his address President 

Lemann said The administration of 

justice and the selection of judges con- 

tinue to be a chief topic of concern 
} 


everywhere to the lawyers, and only in 


a somewhat smaller degree to every in- 


telligent citizer Important experi- 
ments are being undertaken in other 
sections of the country for improve- 


ments in_ the ethods of choosing 
judges. Bar Associations have in this 
field also a special opportunity for pub- 
lic usefulness which they must par- 
ticipate, notwithstanding discourage- 
ment and difficulty of accomplishment. 
While no one can undertake to say that 


the good opinion of the Bar Associa 


tions is a controlling factor in the se 


lection of judges, I think it still remains 
true that in the science and spirit of 
every judge, the good opinion of organ- 


brother lawyers and a de 


izations of his 
sire to win and retain that good opinion 
are a constantly ope 

He concluded with this appeal to the 
Bar for support of the Association: 


“Upon consideration of what Bar As 


sociations have in fact accomplished, 
and more particularly of what they 
might reasonably hope to accomplish 


by proper, intelligently concerted effort, 
no lawyer could, I think, justify him- 
self in the lusion that he has a 


right to stand apart from Bar Associa 


cone 


tion activities No 
stand 
fully realize the extent of his personal 


lawyer who does 


apart from such activities can 


loss in contact and intimate exchange 
of views with brother lawyers, free 
from the controversy and heat of the 
trial of cases or the presentation of op 
posing points of view No lawver who 


rating influence. . .” 


News oF THE Bar AssociATIONS 


stand apart can fully realize 
the extent of the satisfaction which he 
might have gained by participation, no 
matter how modest, in an organized 


does SO 


effort to advance professional standards, 


to improve the law and thus to serve 
the community as well as the profes- 
sion. It is important to do the job 
worthily, but it is even more important 
at least to attempt the job. 
all hope, the approaching 
session provides for a truly self-govern- 
ing, all-inclusive State Bar, the chal- 
lenge to the lawyers of the State to 
discharge their professional and public 
obligations by active participation and 
leadership in bar association work will 
be more commanding than ever.” 

W. W. Young, New Orleans, Secre- 


If, as we 
legislative 


tary-Treasurer, presented his report. 
showing financial condition of the As- 
sociation and its membership, in de- 
tailed form. 

John D. Miller, New Orleans, ad- 
dressed the Association on “New Rules 
of Procedure in the District Courts of 
the United States” and very 
learned résumé of many of the impor- 
com- 


gave a 
tant phases embodied in_ this 
pilation. 

John H. Tucker, Jr., Shreveport, de- 
livered an address on the ‘“Republica- 
tion of the Projets of the Codes of 1825 


and the Plan for the Louisiana State 
Law Institute,” which aroused much 
interest. 


Another address of special distinction 
was that of Hon. Charles A. Holcombe, 
Jaton Rouge, Judge of the 19th Judicial 
District Court, entitled “The Criminal 
Code of Louisiana and the Practice of 
Criminal Law.” Judge Holcombe com- 
mented on certain articles of the Code 
of Criminal Procedure of Louisiana, 
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and expressed the opinion “that that 
ancient institution, known as the Grand 
Jury, is a useless and unnecessary ap- 
pendage to our law, and should be abol- 
ished. While it does no particular harm, 
as I see it, it does no good.” 

A symposium on the Proposed Lou- 
isiana Mineral had, which 
proved very interesting and instructive. 
A general statement of the Code provi- 
sions was made by Sidney L. Herold, 
Shreveport, a member of the Commis 


Code was 


sion to prepare the Code. Discussion 
from the standpoint of the Landowners 
was presented by Dan Debaillon, La- 
fayette; from the standpoint of the Les 
sees, by Alden T. Shotwell, Monroe; 
and from the standpoint of the Royalty 
Owners, by Allen Barksdale, Ruston. 
The officers elected for 1937-38 are: 
President, Charles Vernon Porter, 
ton Xxouge: Vice-Presidents—Eugene 
Stanley, New Orleans, Ist Sup. Ct. 
Dist.; Pike Hall, Shreveport, 2nd Dist. ; 
Dan Debaillon, Lafayette, 3rd Dist.; 
Carey J. Ellis, Jr. (Judge), Rayville, 
4th Dist.; Francis J. Whitehead, Port 
Allen, 5th Dist.; Jacob S. Landry, New 
Iberia, 6th Dist. W. W. Young, New 
Orleans, Secretary-Treasurer; Stephen 
A. Mascaro, New Orleans, Librarian & 
Assistant to the Secretary-Treasurer. 
_ The Executive Committee is com- 
posed of the officers above named, with 
the following five members, appointed 
by the President, at large: H. Flood 
Madison, Jr., Monroe; John H. Tucker, 
Jr., Shreveport; Joseph Merrick Jones, 
New Orleans; Hermann Moyse, Baton 
Rouge; Howard B. Gist, Alexandria. 
The social features included lunch 
eons for visiting ladies and members 
of the Association, golf, a dance and 
banquet. 
W. W. Youn, 
Secretary. 
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Like its predecessors, this sixth edition 
of Brannan is ably and carefully written. 
The law is arranged in such a practical 
and common-sense way as to be readily 
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This new and improved edition will prove 
invaluable to courts, practitioners, stu- 


dents and teachers 
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under one cover 


Commissioners’ 
seem to have been lost to the profession for twenty years 
have been included in this edition. This is the first time 
that all the materials that are necessary for solving prob 
lems of interpretation of the Act have been assembled 


Notes: These valuable notes, which 


English Bills of Exchange Act: Another new feature of 
this edition is the inclusion of the complete English Bills 


of Exchange Act. There are many references to the B.E.A 
in the Commissioners’ Notes, and a comparison of the two 


s should reveal much of the legislative history of the 
1. I. L. This is the first time the full text of the B. E. A 
has appeared in Brannan. 
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North Carolina Bar Association Holds Fortieth Annual 

Meeting—President Winslow Speaks on ‘‘A Task for the 

Rule-Making Authority in North Carolina’’—Interesting 

Reports Presented—Attorney General Cummings Speaks 
Informally 


HE fortieth annual meeting of the 


North Carolina Bar Association 
was held at the Carolina Hotel, Pine 
hurst, on May 5, 6 and 7, 1938. A 


most interesting and constructive pro 
gram was carried out. 
President [Frank FE. 
Rocky Mount, presided over the meet 
at the opening session on 


Winslow, of 


ing and 
Thursday night spoke on “A Task for 
the Rule-Making Authority in North 
Carolina.” An address of welcome wa 
made by J. Talbot Johnson, of the 
Aberdeen Bar, which was responded to 
by Miss Lee Smith, of the Albemarle 
far. Following the opening meeting, 
an entertainment and dance was given 
by the Moure County Bar. 
The Friday morning 
marked by committee reports, an ad 
Hoey, and 


session was 


dress by Governor Clyde R. 
the Junior Bar program conducted by 
T. Spruill Thornton, of Winston 
Salem. At the afternoon session, a re 
port of the Committee on Justices of 
the Peace was made by Chairman Jas 
G. W. MacClamroch, of 
He explained a proposed bill to be pre 
sented to the next Legislature improv- 
ing the system of Justices of the Peace 
in North Carolina. 
teresting reports was that of the Com 
mittee on Courts and Court Procedure 


Greensboro 





Among other in- 





KINGSLAND VAN WINKLE 


President North Carolina Bar Associatior 


made by Associate Supreme Court Ju 
tice W. A. Devin. 

\t the Friday evening session an ad- 
dress was made by Hon. George Mau 
rice Morris, of Washington, D. ( 





Chairman of the House of Delegates 
the American Bar Association. His 
“Values for the Bar of 
North Carolina.” Preceding this ad- 
dress, Attorney Homer 5S. 
Cummings spoke informally and inter- 
estingly on the work of the Department 


subject was 


General 


of Justice especially in stamping out 
organized crime. 

At Saturday 
address was delivered by Associate Su 
preme Court Justice M. V. Barnhill on 
the subject “Some Suggested 
in our Judicial 
cedural Rules,” 
on the Section of Judicial 
tion of the American Bar 


morning’s session, an 


Reforms 
System and in Pro 
and a report was made 
\dministra 
Association 


by its Chairman, Hon. John J. Parker, 
Senior U. S. Circuit Judge, of Char 
lotte. 

Officers chosen for the next yeal 


were Kingsland Van Winkle, of Ashe 


ville, President; J. Burt James, of 
Greenville, Frank C. Patton, of Mor 
ganton, and Miss Lee Smith, of Albe 
marle, Vice-Presidents; Henry M 


Secretary-Treas- 
Rodman, Jr., 
d Hudgins, of 


London, of Raleigh, 

urer. Messrs. John ( 
of Washington, and 1D. | 
Greensboro, membet 


were elected to 


ship on the Executive Committee. L. 
¥, Poisson, of Wilmington, was elected 
Chairman of that committee. 

\ sub-committee consisting of F. EF 
Winslow, retiring President, Dean M. 
T. Van Hecke of the 
North Carolina Law School, Dean H. 
C. Horack, of the Duke Law School, 
Kingsland Van Winkle and L. J. 


son was appointed to draft a bill where- 


University of 


Pois- 


by the Supreme Court would make 

rules for and supervise the operation 

of all courts inferior to it. . 
HENRY M LONDON, 


Secretary 


Brooklyn Bar’s Broadcasts on 
Legal Subjects 

The Brooklyn’ Bar 
through its Committee on Public Rela- 
tions, of which Mr. Richard Mott Ca- 
hoone is Chairman, has been sponsoring 


Association, 


a series of radio broadcasts over Station 
WNYC. A _ number of 


casts, previously held, Have been elec- 


these broad- 
trically transcribed, and the records are 
now available for the use of other bar 
associations, according to a letter re- 
ceived from Chairman Cahoone. 

Some of the records are 
following subjects: “Shall lotteries be 
legalized”; “Trial of a Civil Action’: 
“Judiciary and the Constitutional Con- 
vention”; “The Law is not Static”: 
“Shall the Civil Courts of New York 
be Consolidated”; “Crime”; “A Session 
of the Committee on State Legislation.” 

Prominent members of the Bench and 
Bar took part in the broadcasts. 


upon the 





























































